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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public,in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S.C. Chapter 
10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 

docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4879) 


In re Lo BUE Bros. AMA Docket No. 14-1. Decided December 3, 
1956. 


Order No. 14—Regulation of Shipments of Navel Oranges— 
Validity of Weekly Prorate Orders 


The petition alleges discriminatory restrictions on weekly shipments of the 
1955-1956 orange crop from the Central California prorate district and 
unlawful regulation beyond the historical marketing season. The record 
in this proceeding contains no evidence of such discrimination. Because 
of the late maturity of the crop involved, adverse weather and changed 
economic conditions, the period of regulation was extended. The means 
selected by the Secretary to carry out the statutory policy of the act 
are found to be in accordance with law. 


Mr. G. V. Weikert, of Los Angeles, California, for petitioner. Mr. John S. 
Griffin, for Agricultural Marketing Service. Mr. Glen J. Gifford, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15)(A) of the Agri- 
cultural Adjustment Act (1933) as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.). The petitioner is a 
handler under Order No. 14, as amended (7 CFR 914.1 et seq.), 
issued under the act and regulating the handling of Navel oranges 
grown in Arizona and a designated part of California. 


Under the order, regulation or restriction of the volume of 
weekly shipments of Navel oranges is a means adopted for carry- 
ing out the statutory policy of establishing and maintaining such 
orderly marketing conditions for oranges grown in the produc- 
tion area as will tend to establish parity prices for such oranges. 
An administrative committee, the Navel Orange Administrative 
Committee, recommends and the Secretary issues regulations, i.e., 
weekly prorate orders, limiting the quantity of Navel oranges 
which may be shipped during weekly periods from the production 
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area. The production area is separated into prorate districts with 
the individual producing regions possessing similar marketing 
periods grouped into the same prorate district. Generally, oranges 
are marketed from the different prorate districts at different 
times with some competition between districts during part of the 
period of marketing. The order further provides a method for 
allotting the total quantity of the regulated commodity, Navel 
oranges, which may be handled during a specified period so that 
such quantity may be equitably apportioned among all the hand- 
lers thereof. (See decision of the Secretary which formed the 
basis for Order No. 14 (18 F.R. 4708).) 


Petitioner complains of the action of the Secretary in restrict- 
ing shipments of Navel oranges from the Central California pro- 
rate district, District No. 1. It is alleged in the petition, in effect, 
that insufficient quantities of 1955-1956 Navel oranges from the 
Central California district were permitted to be shipped each 
week resulting in regulation of the handling of such oranges be- 
yond their historical life; and that such regulation was arbitrary, 
capricious and unreasonable, defeated the declared policy of the 
act and deprived petitioner of property without due process of 
law in violation of the Fifth Amendment of the Constitution. Dis- 
crimination against petitioner also is averred because the Navel 
orange crop from the Southern California prorate district was 
allegedly prorated over a substantially shorter period beyond its 
historical marketing season. The petition prays that the restric- 
tions complained of be terminated and that shipping restrictions 
extending beyond the historical life of the crop be prevented in 
the future. 


An answer to the petition was filed by the Deputy Adminis- 
trator, Agricultural Marketing Service, United States Depart- 
ment of Agriculture, on May 9, 1956. Respondent, in the answer, 
denied the material allegations of the petition and upheld the con- 
tested regulation of the 1955-1956 Central California Navel 
orange crop as in accordance with law and the terms of Order 
No. 14, as amended. A hearing upon the petition was held before 
Glen J. Gifford, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, in Los Angeles, Cali- 
fornia, on June 14, 1956. At the hearing, petitioner was repre- 
sented by G. V. Weikert, Attorney at Law, Los Angeles, Cali- 
fornia. The respondent was represented by John §S. Griffin, At- 
torney, Office of the General Counsel, United States Department 
of Agriculture. After the hearing, the parties filed briefs. On 
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September 28, 1956, the hearing examiner issued a report con- 
taining proposed findings of fact and conclusions and recommend- 
ing that the petition be dismissed. The petitioner filed exceptions 
to the examiner’s report. 


FINDINGS OF FACTS 


1. Petitioner, Lo Bue Bros., is a partnership composed of 
Mario, Fred, and Joseph Lo Bue, whose address is 201 Sweetbriar, 
Lindsay, California. The petitioner is a handler subject to regu- 
lation under Order No. 14, as amended, which regulates the hand- 
ling of Navel oranges grown in Arizona and a designated part 
of California. 


2. Up to January 1, 1956, 2,626 cars, or 26.8 percent, of the 
1955-1956 tree crop of Navel oranges produced in the Central 
California district had been handled in domestic fresh trade chan- 
nels as compared to approximately 46 percent of each of the 1953- 
1954 and 1954-1955 tree crops so handled prior to January 1, 
1954, and 1955, respectively. The relatively small percentage of 
the 1955-1956 Central California tree crop of Navel oranges 
handled prior to January 1, 1956, resulted from the delayed ma- 
turity of the crop and adverse weather conditions and not from 
any regulations imposed under the order. Central California hand- 
lers and producers lost the opportunity of handling a total of ap- 
proximately 2,000 carloads of Navel oranges during November 
and December 1955 due to maturity and weather conditions. 


3. Since the inception of Order No. 14, regulation of the hand- 
ling of Navel oranges grown in the Central California district 
and the shipment of such oranges were completed as follows: 


Regulation of handling Completion of shipments 


1953-1954 March 12, 1954 April 9, 1954 
1954-1955 April 9, 1955 May 7, 1955 
1955-1956 May 21, 1956 June 4, 1956* 


*A small quantity of Navel oranges from the 1955-1956 crop was shipped 
after June 4, 1956. 


4. During the seven marketing seasons beginning 1944-1945 
and ending 1950-1951, all the Navel oranges produced in Central 
California were marketed by April 15 of each year. Later mar- 
keting of such oranges has been experienced in recent years (see 
Finding of Fact 3) and is to be expected in the future due to 
changed economic conditions which make it impossible to market 
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as large a volume of Navel oranges produced in Central California 


each week as was marketed weekly in prior years. Competition 


from frozen orange concentrate, canned juice, the greatly ex- 


panded Florida orange crop, and other commodities has reduced 
the weekly demand for Central California Navel oranges. 


5. From March 3 through June 2, 1956, Navel oranges pro- 
duced in the Southern California district sold at a premium over 


Central California Navel oranges of from 13 cents to 94 cents per | 
carton, the usual spread being approximately 25 cents per carton. | 
From March 3 through May 5, 1955, during the 1954-1955 mar- | 
keting season, Navel oranges produced in Central California gen- | 


erally sold at a premium over Southern California Navel oranges. 


6. The weekly average interstate f.o.b. prices received during | 


April and May 1956 by Sunkist for Navel oranges grown in Cen- 
tral California are as follows: 


April 7 $1.87 May 5 $2.22 
April 14 1.75 May 12 2.45 
April 21 1.95 May 19 2.59 
April 28 2.29 May 26 2.55 


7. The on-tree returns to producers of Central California 
Navel oranges during the 1955-1956 seasons were the highest in 
history, except for a year during World War II when oranges 


RST 


were sold under price regulations and the on-tree returns for | 


1955-1956 were equaled. 


8. Since the inception of Order No. 14, regulation of the hand- 
ling of Navel oranges grown in the Southern California district 
and the shipment of such oranges were completed as follows: 


Regulation of handling Completion of shipment 


1953-1954 May 7, 1954 May 28, 1954 
1954-1955 May 7, 1955 June 25, 1955 
1955-1956 May 21, 1956 Not completed at 


time of hearing 


9. The respective percentages of the tree crop of Navel 
oranges produced in Central California and in Southern Cali- 
fornia handled in fresh fruit channels under the order are as fol- 
lows: 


Central California Southern California 
1953-1954 82.89 70.97 
1954-1955 83.69 71.29 
1955-1956 85.06 79.82* 


*Through June 3, 1956 
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10. From October 1955 through January 1956, four and some- 
times five grower members from the Central California district 
served on the Navel Orange Administrative Committee as com- 
pared with one or two grower members from the Southern Cali- 
fornia district, except for the January 5, 1956, meeting of the 
committee when each of these districts was represented by three 
grower members. When Southern California Navel oranges came 
into the market in appreciable numbers, representation on the ad- 
ministrative committee from that area was increased at the ex- 
pense of grower representation from Central California. 


11. William Luther Woodall, petitioner’s sales manager, at- 
tended the March 15 and 29, 1956, meetings of the Navel Orange 
Administrative Committee and suggested at each meeting that 
approximately three-fourths of all Navel oranges permitted to be 
shipped from Central and Southern California during the subse- 
quent weeks be allotted to Central California handlers. Further, he 
stated to the committee that he intended to ship all his Navel 
oranges regardless of the action of the Navel Orange Administra- 
tive Committee and that he would find a way to do it. 


12. The petition in this proceeding was mailed from Los 
Angeles, California, on Thursday, April 5, 1956. It was received 
and filed by the Hearing Clerk, United States Department of 
Agriculture, Washington, D. C., on Monday, April 9, 1956. 


13. During the weekly regulation period ending 12:01 a.m., 
April 8, 1956, petitioner handled at least 23,416 cartons of Navel 
oranges in excess of its allotment and during the weekly regula- 
tion period ending 12:01 a.m., April 15, 1956, petitioner shipped 
8,848 cartons of Navel oranges in excess of its allotment. 


14. On April 12, 1956, a temporary restraining order was 
issued in the United States District Court for the Southern Dis- 
trict of California, Northern Division, enjoining petitioner from 
further violating the order. Petitioner consented to a permanent 
injunction, effective April 20, 1956, enjoining it from violating 
Order No. 14 and any regulation issued thereunder. 


CONCLUSIONS 


I 
Petitioner complains of the extended period during which the 
1955-1956 Central California Navel orange crop was subject to 
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volume regulation. It is contended, in effect, that insufficient 
quantities of such oranges were permitted to be shipped each week 
resulting in regulation of the handling of the crop beyond its his- 
torical life. Such action is characterized, in part, as being arbi- 
trary, capricious, unreasonable and inequitable. 

Some basic principles must be kept in mind when examining 
the validity or reasonableness of an order, a provision thereof, or 
a regulation issued thereunder. “The background and legislative 
history of the Agricultural Marketing Agreement Act of 1937, 
as amended, leave no doubt that Congress gave the Secretary 
broad discretion in its administration.” Queensboro Farm Prod- 
ucts Inc. v. Wickard, 187 F.2d 969, 977 (2d Cir. 1943). The 
“terms of the Order are largely matters of administrative discre- 
tion” and the technical details “are left to the Secretary and his 
aides.” Stark v. Wickard, 321 U. S. 288, 310 (1944). The responsi- 
bility of selecting the means of achieving the statutory policy 
and the relationship between the remedy and policy are peculiarly 
matters for administrative competence. American Power & Light 
Co. v. Securities and Exchange Commission, 329 U.S. 90, 112 
(1946) ; Secretary of Agriculture v. Central Roig Refining Co., 
338 U.S. 605, 613-614 (1950). The test of reasonableness or sub- 
stantive due process is a check upon such administrative discre- 
tion, and it may be stated roughly as an inquiry as to whether the 
means selected to achieve the statutory policy bear a reasonable 
and substantial relationship to the accomplishment of such policy 
and whether such means are arbitrary or capricious. Nebbia v. 
New York, 291 U.S. 502, 525, 587 (1934) ; Lapides v. Clark, 176 
F. 2d 619 (D.C. Cir. 1949), cert. denied, 338 U.S. 860 (1949) ; 
North American Company v. Securities & Exchange Commission, 
133 F. 2d 148 (2d Cir. 1943), aff'd, 327 U.S. 686 (1946) ; In re 
Clover Leaf Dairy Company, et al., 15 A.D. 339 (1956). 

Delayed maturity of the 1955-1956 Central California Navel 
orange crop and adverse weather conditions during the months 


1This proceeding does not become moot because the crop year in question has passed and 
the contested weekly prorate orders have, by their own terms, expired. It was intended by 
section 8c (15)(A) of the act to give an aggrieved handler a ‘‘day in court’’ before the Sec- 
retary in his quasi-judicial capacity. It is clear, however, that after the Secretary has issued 
@ prorate order, the time for determining its validity in a section 8c (15)(A) proceeding 
may be wholly inadequate for any effective relief. Of course, an application for interim relief 
might be entertained. Moreover, unless the rights of the parties under the regulation here 
complained of are determined, the situation presented on the record may again arise with- 
out possible remedy. We think, in these circumstances, that even though we are without 
power to grant the specific relief prayed with respect to the 1955-1956 crop, our duty is to 


determine the questions presented. Judicial decision of important questions that are likely to | 


recur should not be defeated by short-term orders, capable of repetition, yet evading review. | 


Southern Pacific Terminal Company v. Interstate Commerce Commission and Young, 219 U.S. 


498 (1911); Eastern Airlines, Inc. v. Civil Aeronautics Board, 185 F. 2d 426, 427 (D.C. 
Cir. 1950); Gay Union Corporation, Inc. v. Wallace, 112 F. 2d. 192 (D.C. Cir. 1940), cert. | 
denied, 310 U.S. 647 (1940); Boise City Irr. & Land Co. v. Clark, 131 F. 415 (9th Cir. | 


1904). 





LO BUE BROS. 1291 
Cite as 15 A.D. 1285 


of November and December 1955 prevented part of the crop from 
being marketed prior to January 1, 1956. Only 26.8 percent of the 
1955-1956 Central California crop was marketed prior to January 
1, 1956, as compared to approximately 46 percent of the crop 
marketed prior to January 1 of each of the two preceding crop 
years. In earlier seasons greater percentages, reaching as high as 
81.55 percent with respect to the 1945-1946 crop, were marketed 
prior to January 1. Central California lost the opportunity of 
handling approximately 2,000 carloads of Navel oranges during 
the months of November and December 1955 due to adverse 
weather conditions and late maturity of the crop. Thus, the Sec- 
retary was faced with the problem of regulating, with the aid of 
the Navel Orange Administrative Committee, the marketing after 
January 1, 1956, of an additional 2,000 carloads of oranges which 
would ordinarily have been sold. Coupled with this situation were 
changed economic conditions which made it impossible to market 
or handle as large a volume of Navel oranges each week as were 
marketed weekly prior to the promulgation of Order No. 14. Com- 
petition from frozen orange concentrate, canned juice, the greatly 
expanded Florida orange crop, and other commodities reduced the 
weekly demand for California Navel oranges. The Secretary had 
the alternative of extending the shipping season for such oranges 
or permitting the shipment of excessive quantities into the market, 
that is, the marketing of Central California Navel oranges in 
keeping with past marketing history without regard to changing 
economic conditions. The shipment of excessive quantities of Navel 
oranges has always brought lower returns to the grower. While 
the regulated marketing of the 1955-1956 Central California Navel 
orange crop was completed later than in previous years, the record 
does not indicate that the contested volume regulation of the crop 
by the Secretary was arbitrary or unreasonable, especially in view 
of weather and maturity conditions and the decreased weekly 
demand for California Navel oranges. It must be concluded that 
the restriction of the handling of the crop in question was reason- 
able, appropriate to a permissible end and reflected the particular 
conditions prevailing in the area. Petitioner’s allegation that the 
late marketing of the 1955-1956 crop caused a deterioration there- 
of has not been established. On the contrary, the evidence indicates 
that excellent returns were received for this crop in the later 
months and that any premium for Southern California Navel 
oranges over Central California Navel oranges was unrelated to 
late marketings during the months of April and May 1956. 
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Petitioner further avers that the declared purpose of the act 
was defeated by the contested treatment of the crop in issue. The 
purpose of the weekly prorate orders clearly falls within the 


statutory policy of the act and the record indicates that rather 


than defeat such purpose, the restrictions imposed were instru- 


mental in attaining excellent returns to growers for the 1955-1956 f 


crop. 


II 


Discrimination against petitioner is charged because the South- 
ern California Navel orange crop was allegedly prorated over a 
substantially shorter period beyond its historical marketing sea- 
son than was the 1955-1956 Central California Navel orange crop. 
In effect, petitioner is contending that Central California handlers 
should have been allowed to handle more of their crop before 
Southern California handlers were permitted to ship as they did. 
The fact that a particular regulation “may demonstrably be dis- 
advantageous to certain areas or persons” is not enough to con- 
stitute a violation of the due process clause. Secretary of Agricul- 
ture v. Central Roig Refining Co., supra at 617-619; In re Central 
Dairy Products Company, 12 A.D. 303, 312 (1953), and cases 
cited therein. Moreover, petitioner has not established herein that 
the disputed regulation of the Central and Southern California 
Navel orange crops was disadvantageous to it or to the Central 
California area generally and has failed to sustain its burden of 
proof of discrimination by other than remote or fanciful evidence. 
See Wawa Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67 (E.D. 
Pa. 1944), aff'd, 149 F. 2d 870 (8d Cir. 1945) ; United States v. 
Rock Royal Cooperative, Inc. 307 U.S. 533, 567-568 (1939) ; Pa- 
cific States Box & Basket Co. v. White, 296 U.S. 176, 185 (1935). 
Indeed, we find no evidence of discrimination against petitioner 
in the record. Petitioner’s contention that the regulation of the 
marketing of the 1955-1956 California Navel orange crop favored 
shippers from Southern California is unsupported by evidence. 
During the past ten regulated crop years producers and handlers 
from Central California have always marketed a substantially 
larger part of their crop in regulated fresh market outlets than 
have the handlers and shippers in Southern California. In fact, 
petitioner marketed almost five percent more of its 1955-1956 


2Section 2(1) of the act (7 U.S.C. 602(1)) declares it to be the policy of the act, in part, 
to establish and maintain such orderly marketing conditions for agricultural commodities in 
interstate commerce as would establish parity prices to the growers thereof. See also In re 
Beatrice Foods Co. et al., 15 A.D. 767 (1956); In re Terrace Park Dairy et al., 12 A.D. 
1383, 1393 (1953). 
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crop in fresh fruit channels than the average marketed by hand- 
lers and producers from Southern California this past marketing 
season.* In addition, any price differential between Southern and 
Central California Navel oranges appears to have resulted from 
the characteristics of the two crops rather than the time of mar- 
keting of the respective crops. 

In the absence of any proof or finding of discrimination, peti- 
tioner’s argument that Central California did not have fair or 
adequate representation on the Navel Orange Administrative Com- 
mittee at the time of the alleged discrimination is of no validity 
or effect. In any event, representation on the committee from the 
Central California area during the 1955-1956 season does not 
appear to us to be unreasonable or inequitable. From October 
1955 through January 1956, four and sometimes five grower mem- 
bers from Central California served on the administrative com- 
mittee as compared with one or two grower members from South- 
ern California. This was the period when Central California Navel 
oranges were being shipped in greatest volume. When Southern 
California Navel oranges came into the market in appreciable 
numbers, representation on the committee from that area was 
increased at the expense of Central California’s grower represen- 
tation thereon. We do not consider such action to be unfair or 
inequitable. 


III 


We come to the question as to whether the petition was filed in 
good faith or for delay or immunity from prosecution under 
section 8c(14) of the act (7 U.S.C. 608c(14)). The fruit and 
vegetable programs under the act are seasonal in nature and 
involve mainly restrictions upon shipments or sales. Since immu- 
nity from fines is provided by section 8c(14) for violations of an 
order issued under the act during the pendency of a section 8¢ 
(15) (A) petition filed and prosecuted in good faith, there is 
afforded an opportunity for handlers to defeat the order by unreg- 
ulated shipments by the mere expedient of filing a petition since 
the shipping season is over before final decision can be had upon 
the petition.‘ In some instances in the past, the filing of the peti- 


3Moreover, petitioner marketed 0.69 percent more of its 1955-1956 Navel orange crop in 
fresh market channels than the average marketed by handlers in Central California. 

4Of course, an action pursuant to section 8a(6) of the act (7 U.S.C. 608 a(6)) is avail- 
able to enjoin a handler from violating an order issued under the act and a temporary 
restraining order and injunction were entered against the petitioner herein in the United 
States District Court for the Southern District of California. 
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tion has been a subterfuge. See In re J. G. Bryson, 1 A.D. 301 
(1942). 


The record in this proceeding contains some evidence of lack 
of good faith. (See Findings of Fact, 11, 12, and 18.) However, 
since we are dismissing the petition upon the merits, we do not 

feel it necessary also to conclude that the petition should be dis- 
missed fcr lack of good faith and, therefore, no finding or conclu- 
sion is made on this part of the case insofar as this proceeding is 
concerned. Cf. In re Kroells Packing Company, 10 A.D. 774 
(1951). 


In conclusion, the regulation under Order No. 14, as amended, 
of the handling of the 1955-1956 Central California Navel orange 
crop complained of by petitioner is in accordance with law and 
the petition should be dismissed. 


All contentions of the parties presented for the record have been 
considered and whether or not specifically mentioned herein, any 
suggestions, requests, etc., inconsistent with this decision are 
denied.§ 


ORDER 


In view of the foregoing, the relief requested by the petitioner 
is denied and the petition is dismissed. 


(No. 4880) 


In re FLORIDA FRESH-UP DAILY JUICES, INC. AMA Docket No. 
33-2. Decided December 26, 1956. 


Application to Dismiss Petition—Adequacy of Petition— 
Dismissal 


The factual statements contained in the petition are sufficient to permit 
respondent to file an answer thereto. 


Hamilton, Stephenson and Straughn, of Winter Haven, Florida, for peti- 
tioner. Mr. Harry Platnik, for Agricultural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


5In answer to the statement of the counsel for petitioner that to his knowledge no 8c 
(15) (A) petition has ever been granted, we need only refer him to a few of the instances 
where the petitioner was successful in such a proceeding. See e.g., In re Walgreen Co., 14 
A.D. 541 (1955); In re Queensboro Farm Products, 13 A.D. 589 (1954); In re Ideal Farms 
Dairy Products, Inc., et al, 8 A.D. 1119 (1949). 
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ORDER DENYING APPLICATION TO DISMISS 


In this proceeding under section 8c(15) (A) of the Agricultural 
Adjustment Act (1933) as reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 and subsequent amend- 
ments (7 U.S.C. 601 et seq.), the respondent filed an application 
to dismiss the petition filed herein. The respondent contends that 
the petition does not comply with the act in that the petitioner 
has not clearly shown in the petition that it is a handler entitled 
to bring the action and that the petition does not comply with 
section 900.52 of the rules of practice (7 CFR 900.52) as, among 
other reasons, it does not contain a full statement of the facts 
upon which the petition is based. The petitioner filed an answer 
to the application to dismiss on December 13, 1956. 

Respondent’s major objection to the petition is directed to the 
allegations contained therein with respect to petitioner’s right to 
maintain this action. Section 8c(15) (A) of the act (7 U.S.C. 608¢ 
(15) (A)) provides, in part, that any handler subject to an order 
may file a written petition thereunder. The applicable rules of 
practice define a handler as “.. . any person who, by the terms of 
a marketing order, is subject thereto, or to whom a marketing 
order is sought to be made applicable” (7 CFR 900.51 (i) ). 


While the petition does not clearly demonstrate that the peti- 
tioner is a handler entitled to maintain this action, no useful pur- 
pose would be served by dismissing the petition at this time. It is 
alleged that petitioner purchases oranges subject to regulation 
under Order No. 33, as amended, which regulates the handling 
of oranges grown in Florida, and processes such oranges into 
juice at its plant located in New York State. A petition based upon 
essentially the same statement of facts was filed in In ve Lang- 
Lawless Fruit Co., Inc., AMA Docket No. 33-3, by petitioner’s 
Florida supplier of oranges and an answer has been filed to that 
petition. It appears that under the definition of the term “handler” 
contained in Order No. 33, as amended, either petitioner or the 
Florida corporation is a handler subject to regulation thereunder 
with respect to the oranges purchased by petitioner. By consoli- 
dating both proceedings for oral hearing, the two petitions can be 
considered together and a determination can be made as to 
whether the petitioner is an appropriate party to maintain this 
action on the basis of the evidence adduced at such hearing. 

In addition, although the petition may contain some allegations 
which may prove to be irrelevant, we believe that the petition sets 
forth the petitioner’s complaint in an adequate manner and that 
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the factual statements contained therein are sufficient to permit 
the respondent to file an answer thereto. Cf. In re Oak Tree Farm 
Dairy, Inc., 8 A.D. 1001 (1949) ; In re Fiorlat Dairy Products, 8 
A.D. 1082 (1949). 

Accordingly, the application to dismiss is denied. In accordance 
with section 900.52a of the rules of practice (7 CFR 900.524), an 
answer to the petition shall be filed within 15 days after the date 
of this order. This matter shall be consolidated for hearing with 
AMA Docket No. 33-3. 


(No. 4881) 


In re G. H. MILLER AND COMPANY ET AL. CEA Docket No. 60. 
Decided December 31, 1956. 


Petition for Reconsideration and Reargument—Dismissal 
The petition is not persuasive that additional argument should be had or 
that any material change should be made in the decision and order 
entered. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 
AND REARGUMENT 


On September 25, 1956, a decision was made in this proceeding 
under the Commodity Exchange Act (7 U.S.C. Chapter 1) finding 
that the respondents violated the act and an order was entered 
prescribing sanctions (15 A.D. 1015). On October 4, 1956, the 
respondents were granted an extension of time for the filing of a 
petition for reconsideration and the order of September 25, 1956, 
was stayed pending action upon the petition for reconsideration 
to be filed. On October 31, 1956, the respondents filed a 62-page 
petition for reconsideration and reargument. The complainant 
filed a reply to the petition and the respondents filed an answer 
to the complainant’s reply. 

The proceeding has been lengthy and exhaustive, particularly 
with respect to argument. The petition is not persuasive that 
additional argument should be had or that any material change 
should be made in the decision or order entered. Accordingly, the 
stay order of October 4, 1956, is vacated and the order of Septem- 
ber 25, 1956, shall become effective on February 1, 1957. 

Copies hereof shall be served upon the parties and upon the 
contract markets. 
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(No. 4882) 


In re W. A. MARKER. P&S Docket No. 2214. Decided December 5, 
1956. 


Insolvency—Dismissal 


In view of complainant’s admission that respondent is no longer insolvent 
and the failure to allege any violation of the act, the complaint is 
dismissed. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 
Service. Respondent, pro se. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on May 9, 1956, by the Di- 
rector, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. The respondent is 
registered with the Secretary under the act as a dealer to buy 
and sell livestock for his own account at several posted stockyards 
and is charged with being insolvent. A copy of the complaint and 
a copy of the rules of practice were served on respondent on 
May 14, 1956. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 202.9 
of the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to Jack W. Bain, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. The exam- 
iner issued a report on October 8, 1956, recommending that re- 
spondent’s registration be suspended for 30 days and thereafter 
until he demonstrates that he is no longer insolvent. Respondent 
filed exceptions to the examiner’s report in the form of a letter 
indicating the measures taken to satisfy debts incurred in the 
purchase of livestock. Subsequently, complainant filed a recom- 
mendation proposing that the 30-day suspension be held in 
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abeyance and not become effective unless respondent be found, : 
after opportunity for a hearing, to be insolvent within one year | 
from the effective date of the order herein. 


FINDINGS OF FACT 


1. The Stockyards Commission Company, Great Bend, Kan- | 
sas, the Fred Doll Livestock Sales Company, Larned, Kansas, and 
Central Livestock Sales, Inc., South Hutchison, Kansas, were at | 
the time mentioned herein posted stockyards subject to the pro- | 
visions of the act. 


2. Respondent, W. A. Marker, is an individual whose address 
is Seward, Kansas. Respondent is registered with the Secretary 
of Agriculture under the act as a dealer to buy and sell livestock 
for his own account at the posted stockyards set forth in Finding 
of Fact 1, and was so registered at the time hereinafter referred 
to in the Findings of Fact. 


3. Respondent was insolvent on April 26, 1956. At such time 
respondent had total current liabilities of $10,773.85 owing for 
livestock purchased at the Pratt Livestock Commission Company, 
Pratt, Kansas, Rush County Sales, LaCrosse, Kansas, and the 
Fred Doll Livestock Sales Company, Larned, Kansas, and had no 
current assets. 


CONCLUSIONS 


Respondent is charged in the complaint with being insolvent 
within the meaning of the provisions of the Act of July 12, 1943 
(57 Stat. 422; 7 U.S.C. 204), which supplements the Packers and 
Stockyards Act, 1921, as amended, and which reads, in pertinent 
part, as follows: 


“ . . whenever, after due notice and hearing, the Secretary 
finds any registrant is insolvent or has violated any provi- 
sions of said act he may issue an order suspending such 
registrant for a reasonable specified period. . .” [Emphasis 
supplied. ] 


Complainant concedes in its recommendation filed November 23, 
1956, that respondent “is no longer insolvent.” In view of such 
admission and the failure to allege any violation of the act, no 
sanction may be ordered herein and the complaint should be dis- 
missed. 
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ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4883) 


In re LOREN NICKELL, d/b/a LEXINGTON LIVESTOCK COMMISSION 
COMPANY. P&S Docket No. 2226. Decided December 5, 1956. 


Misuse of Shippers’ Proceeds—Default 


Respondent is ordered to cease and desist from using shippers’ proceeds 
for his own purposes. 


Mr. John L, Currin, for Livestock Division, Agricultural Marketing Service. 
Mr, Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed on July 2, 1956, by the Direc- 
tor, Livestock Division, Agricultural Marketing Service, United 
States Department of Agriculture. The respondent is registered 
with the Secretary under the act as a market agency to buy and 
sell livestock on a commission basis and furnish stockyard services 
and as a dealer to buy and sell livestock for his own account at a 
posted stockyard, and is charged with using shippers’ funds for 
unauthorized purposes. A copy of the complaint and a copy of the 
rules of practice were served on respondent on July 6, 1956. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the complaint 
and, in effect, a waiver of oral hearing. Notwithstanding such 
notice, respondent has not filed an answer. The matter was re- 
ferred to Jack W. Bain, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. The exam- 
iner issued a report on October 26, 1956, recommending that re- 
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spondent be ordered to cease and desist from engaging in the 
practice alleged in the complaint and be ordered to set up and 
maintain a separate shippers’ proceeds account in accordance with 
the provisions of the regulations issued under the act. No excep- 
tions were filed to the hearing examiner’s report. 


FINDINGS OF FACT 


1. The Lexington Livestock Commission Company Stockyards, 
Lexington, Nebraska, hereinafter called the stockyard, is and was 
at all times material herein a posted stockyard subject to the pro- 
visions of the act. 


2. The respondent, Loren Nickell, an individual doing business 
under the name of Lexington Livestock Commission Company, is 
and was at all times material herein registered under the act with 
the Secretary of Agriculture as a market agency to buy and sell 
livestock on commission and furnish stockyard services, and as a 
dealer to buy and sell livestock for his own account, at the stock- 
yard. 


3. Respondent, during the period from October 1955 through 
February 1956, had shortages in his custodial account for ship- 
pers’ proceeds as follows: 


Date Amount of Shortage 

1955: 

October 7 $ 3,998.16 
October 14 12,886.07 
October 21 19,359.36 
October 28 10,807.01 
November 4 7,134.33 
November 11 7,777.59 
November 18 8,700.35 
November 25 18,380.84 
December 2 12,336.35 
December 9 13,343.18 
December 16 20,505.93 
December 23 10,578.54 
December 30 12.1738.12 
1956: 

January 6 12,342.97 
January 13 14,279.54 
January 20 15,407.59 
January 27 11,926.14 
February 3 12,160.06 
February 10 3,787.44 


February 17 1,016.56 
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4. During the period mentioned in Finding 3, respondent paid 
shippers for whom he sold livestock on commission out of his 
custodial account and having failed to collect promptly from the 
purchasers, failed to reimburse such account from his own funds 
pending such collections for periods ranging up to 87 days, thereby 
causing the shortages mentioned in Finding 3. Respondent was the 
buyer of a substantial quantity of the livestock for which payment 
was made late. 


CONCLUSIONS 


Respondent’s use of shippers’ proceeds for his own purposes and 
for, in effect, the extension of credit to certain purchasers, as 
described in the Findings of Fact, constitutes an unfair and decep- 
tive practice in violation of section 312(a) of the act (7 U.S.C. 
213(a)) and a failure to render and maintain just, fair and non- 
discriminatory stockyard services and practices in violation of 
sections 304 and 307 of the act (7 U.S.C. 205 and 208). See e.g., 
In re Harry C. Daniels, d/b/a Harry C. Daniels and Co., 12 A.D. 
1113 (1953) ; In re Clint Shirley, d/b/a Shirley Livestock Com- 
mission Company, 11 A.D. 281 (1952). Such unauthorized use of 
shippers’ proceeds is also in violation of sections 201.40 and 201.41 
of the regulations issued pursuant to the act (9 CFR 201.40 and 
201.41). Respondent should be ordered to cease and desist from 
the violations found and to maintain hereafter a shippers’ pro- 
ceeds account in strict conformity with section 201.42 of the regu- 
lations under the act (9 CFR 201.42), as recommended by com- 
plainant. 


ORDER 


Respondent shall cease and desist from engaging in the practice 
which has been found to be in violation of the act and the regu- 
lations in this proceeding. 

Respondent shall set up and maintain a custodial account for 
shippers’ proceeds in accordance with the provisions of section 
201.42 of the regulations under the act. 


This order shall become effective on the 6th day after service 
upon respondent. 


Copies hereof shall be served upon the parties. 
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(No. 4884) 


In re FRED H. OLSON d/b/a KIMBALL LIVESTOCK EXCHANGE, 
P&S Docket No. 2234. Decided December 5, 1956. 


Proceeding Remanded to Hearing Examiner 


After the hearing examiner’s report was served upon the respondent, it was 
found that respondent’s answer to the complaint had been misplaced in 
the Department. The proceeding is remanded to the hearing examiner 
with instructions to hear this matter. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 
Service. Respondent, pro se. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REMANDING PROCEEDING 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), a complaint was filed on August 27, 1956, and served upon 
respondent on September 4, 1956. At the time of service of the 
complaint, respondent was notified in writing that an answer 
thereto should be filed within 20 days after such service and that 


failure to file an answer would constitute an admission of the | 
facts alleged in the complaint and, in effect, a waiver of oral hear- | 
ing. No answer was found in the files of the Department and on | 
October 25, 1956, the hearing examiner assigned to the proceed- | 
ing issued his report without further investigation or hearing | 
pursuant to section 202.9(c) of the rules of practice (9 CFR 202.9 | 
(c) ). The hearing examiner’s report was served on respondent on | 
October 30, 1956, and he was given 20 days within which to file | 


exceptions thereto. 
Subsequently, respondent, in letters dated November 10 and 


28, 1956, stated that he had mailed an answer to the complaint [| 
on September 19, 1956, and had received a signed return receipt | 
card evidencing receipt thereof. Respondent enclosed with his | 
letter of November 28, 1956, copies of the answer originally | 


mailed on September 19, 1956, in which he requested oral hear- 
ing. It appears that respondent’s answer was misplaced in the 
Department. Accordingly, the proceeding is remanded to the 
hearing examiner with instructions to hear this matter. 
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(No. 4885) 


JAMES F. KANE v. NATIONAL LIVESTOCK COMMISSION COMPANY. 
P&S Docket No. 2209. Decided December 18, 1956. 


Substitution—Evidence—Dismissal 


Complainant contends that animals of inferior quality were substituted for 
animals consigned to respondent. Since the record contains no evidence 
showing that respondent was responsible for complainant’s alleged loss, 
the complaint is dismissed. 

Mr. James A. Solon, of Champaign, Illinois, for complainant. Mr, H. R. 
Park, of Chicago, Illinois, for respondent, Mr. Lowell E. Miller, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The proceed- 
ing was initiated by a formal complaint filed on August 16, 1954, 
by James F. Kane, Champaign, Illinois. Complainant alleges that 
he consigned 22 heifers to respondent for sale for his account; 
that 22 heifers was sold for his account at the stockyard by re- 
spondent; and that 4 of the heifers so sold for his account by re- 
spondent were not heifers which he had consigned to respondent, 
but were heifers inferior in quality to those consigned to respond- 
ent. Complainant is seeking an award of reparation in the amount 
of $289.47. 


A copy of the complaint and a copy of the investigative report 
prepared by the Packers and Stockyards Branch of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice were served on respondent by registered mail 
on February 6, 1956. A copy of the investigative report was 
served on complainant by registered mail on March 22, 1956. 


On March 6, 1956, respondent filed an answer generally deny- 
ing the allegations of the complaint. 


Neither party requested an oral hearing. Accordingly, pursuant 
to section 202.48 of the rules of practice, the proceeding was 
handled under the shortened procedure provided for in section 
202.53 of the rules of practice. In accordance with such pro- 
cedure, complainant filed an opening statement of facts, respond- 
ent filed an answering statement, and complainant filed a state- 
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ment in reply. Respondent filed suggested findings of fact, con- 
clusions, and order. 


FINDINGS OF FACT 


1. Complainant, James F. Kane, is an individual whose ad- 


dress is 807 S. Elm Boulevard, Champaign, Illinois. 


2. Respondent, National Livestock Commission Company, is 
a partnership composed of Walter L. Stevens and Clyde R. Davis, 
doing business as National Livestock Commission Company, | 
whose address is 221 Exchange Building, Union Stock Yards, } 
Chicago, Illinois. At all times mentioned herein respondent was F 
registered under the act as a market agency to buy and sell live- f 
stock on a commission basis at the Union Stock Yards, Chicago, | 
Illinois, hereinafter referred to as the stockyard, a posted stock- 


yard subject to the provisions of the act. 


3. On July 18, 1954, complainant consigned 22 heifers to re- 


spondent at the stockyard for sale for complainant’s account. 
The heifers were delivered to the stockyard company on the even- 


ing of July 18 and were yarded by an employee of the stockyard | 
company in Pen 1, Block 5, Division D, a cattle holding pen. The | 
pen was locked by an employee of the stockyard company some 


time after the heifers were yarded in the pen. 


4. On the morning of July 19, 1954, John E. Finn, an em- : 


ployee of respondent, delivered to an employee of the stockyard 
company copies of the truck consignment slips covering the cattle 
yarded in Pen 1, Block 5, Division D. The stockyard company em- 


ployee unlocked the pen and delivered 22 heifers to Finn. Im- | 


mediately after receiving delivery of the 22 heifers Finn drove 
them a distance of approximately 300 feet directly to respondent’s 
sales alley where they were yarded in a sales pen assigned to re- 
spondent. No mixing with other cattle occurred during the time 


that the heifers were driven from the holding pen to respondent’s | 


sales pen. 


5. Complainant examined the heifers after they were yarded 
in respondent’s sales pen and informed Donald R. Stevens, re- 
spondent’s salesman, that 3 or 4 of the heifers did not belong to 
him, The stockyard company was informed of a possible mix-up 
of cattle, and 2 representatives of the stockyard company investi- 


gated the matter. Respondent’s salesman was told not to immedi- | 
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ately sell the animals in question pending an investigation by the 
stockyard company. 


6. Respondent sold 19 heifers for complainant’s account on 
July 19, 1954, Eighteen of such heifers brought $23.50 per cwt. 
and one, a lighter weight animal, brought $19 per cwt. Three of 
the heifers about which there was a question as to ownership were 
held by respondent until July 22, 1954, at which time they were 
sold by respondent for complainant’s account for a price of $21.50 
per cwt. 


7. There was no mixing of complainant’s cattle with other 
cattle after they were yarded in respondent’s sales pen. 


8. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


Complainant’s contentions in this case are that he consigned 22 
heifers to respondent for sale for his account; that 22 heifers 
were sold for his account by respondent, but that prior to the sale 
of the cattle 4 heifers of inferior quality had been substituted for 
4 of the heifers owned by complainant; and that as a result of 
such substitution complainant lost $289.47. There is some evidence 
in the record indicating that 3 or possibly 4 of the heifers sold by 
respondent were not from complainant’s consignment. Statements 
submitted on behalf of complainant indicate that 4 of the cattle 
sold by respondent for complainant’s account were different in 
appearance from the other 18 head sold by respondent, whereas 
all 22 heifers consigned to respondent were similar in appearance. 
On the other hand, there is evidence in the record that no substi- 
tution or mixing of cattle occurred. However, it should be borne 
in mind that the complaint in this case has been made only 
against the market agency to which the cattle were consigned. 
Therefore, even if a substitution of cattle did occur, the only ques- 
tion in this proceeding is whether this respondent was in some 
way responsible for the alleged substitution, or otherwise failed 
to render reasonable selling services in connection with the sale 
of complainant’s cattle. 


The record does not obtain any evidence showing that respond- 
ent was responsible for complainant’s alleged loss. The record 


_ shows that when complainant’s cattle were received at the stock- 


| 
| 


yard on the evening of July 18, 1954, they were yarded in a stock- 
yard company holding pen; that respondent received custody of 
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the animals from the holding pen the following morning and 
drove the animals directly to its sales pen; and that no mix-up or 
substitution occurred while the animals were in respondent’s 
custody. Even the statements submitted on behalf of complainant 
fail to state in what way respondent may have been responsible 
for complainant’s alleged loss. 

Three of the heifers received by respondent were held over 
until July 22, 1954, and were then sold for a price which was $2 
per cwt. less than the price which 18 of complainant’s heifers 
sold for on July 19. However, it does not appear that respondent [ 
acted wrongfully in holding over these 3 cattle. The evidence in } 
the record shows that respondent had originally received a bid 
of $23.50 per cwt. for 21 of complainant’s cattle, but sold only 
18 of the 21 head at the time such bid was made due to complain- 
ant’s insistence that 3 of the cattle were not his. The record also 
shows that the 3 heifers were held until July 22 pending an in- 
vestigation by the stockyard company, and that the animals were 
properly cared for by respondent until they were sold on July 22. 

Complainant has the burden of proving by a preponderance of 
the evidence that his alleged loss was due to conduct on the part [ 
of the respondent in violation of the act. Upon the basis of the 
evidence in the record, as summarized above, we must conclude 
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that complainant has failed to sustain this burden. Accordingly, 
the complaint must be dismissed. 4 
ORDER : 
The complaint is dismissed. 

Copies hereof shall be served upon the parties. 
a 
a 
(No. 4886) b 
In re MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 0: 
P&S Docket No. 456. Decided December 20, 1956. el 
in 

Modification of Rates and Charges 

Since the parties are agreed, the respondents are authorized to modify their W 
current schedule of rates and charges as set forth in their petitions. ti 
Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- th 





ice. Respondents, pro se, 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). Respondents are now 
operating under an order issued on June 9, 1955 (14 A.D. 446), 
authorizing assessment of the current rates and charges to and 
including June 19, 1957, unless changed by further order before 
the latter date. On April 9, 1956, an order was issued modifying 
the order of June 9, 1955, to authorize the assessment of the cur- 
rent rates and charges for sales of sheep by auction (15 A.D. 381). 


On October 12, 1956, a petition was filed by J. E. Manning, 
owner of the Ogden Livestock Auction Company, one of the re- 
spondents, requesting that the current rates and charges be fur- 
ther modified to authorize the assessment of certain rates and 
charges for sales of cattle at special auction sales. On November 8, 
1956, the respondents, except J. E. Manning, filed a petition re- 
questing that the current rates and charges be further modified 
to authorize certain changes in the schedule of selling commissions 
for “cattle and calves.” 


Notices of the filing of the petitions and their contents were 
published in the Federal Register on November 8, 1956 (21 F.R. 
8621), and November 24, 1956 (21 F.R. 9197), respectively, and, 
although interested persons were afforded an opportunity to indi- 
cate a desire to be heard in the matter, no interested person noti- 
fied the Hearing Clerk of a desire to be heard. 


The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed answers recommending that the petitions be granted 
and that the order of June 9, 1955, be further modified accordingly. 


Inasmuch as the parties are agreed, the petitions filed on Octo- 
ber 12, 1956, and November 8, 1956, are granted and the order 
of June 9, 1955, is further modified so as to authorize the respond- 
ents in this proceeding to assess the rates and charges set forth 
in the petitions. 


The respondents who must prepare for and be ready to comply 
with this order on its effective date desire to have it become effec- 
tive as soon as possible. The Packers and Stockyards Act provides 
that orders of this nature shall not become effective in less than 
five days after their date. Undue delay in making this order effec- 
tive may adversely affect the marketing of livestock. Accordingly, 
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good cause is found for making this order effective in less than 
30 days. 

This order shall become effective on December 26, 1956, and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 4887) 


In re J. L. RICHARDSON. P&S Docket No. 2224. Decided December 
20, 1956. 


Secret Speculative Transactions—Suspension of 
Registration—Consent Order 


Respondent admitted the violations charged and consented to the issuance 
of an order suspending his registration for four months. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondent, pro se. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- | 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter | 
referred to as the act. The order of inquiry and notice of hearing 
filed by the Director, Livestock Division, Agricultural Marketing 
Service, on June 19, 1956, alleged that the respondent engaged 
in various unfair, unjustly discriminatory, and deceptive prac- 
tices, in violation of the act. On November 27, 1956, respondent 
admitted the allegations contained in the order of inquiry and 
notice of hearing, waived the right to an oral hearing and to the 
report of the examiner, and consented to the issuance of an order, 
with findings of fact, requiring him to cease and desist from the 
practices complained of in said order of inquiry and notice of 
hearing, and suspending his registration for a period of four 
months. The Livestock Division, by its attorney, has recommended 
that such an order be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Nashville, Tennessee, hereinafter 
referred to as the stockyard, was at all times mentioned herein 
and is now a posted stockyard subject to the provisions of the act. 
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2. The respondent, an individual, is registered with the Secre- 
tary of Agriculture as a dealer to buy livestock for slaughter at 
the stockyard and various other posted stockyards, and at the 
times of the transactions of respondent hereinafter referred to 
was so registered. At such times respondent was employed as a 
packer buyer by Neuhoff Packing Company at the stockyard. 


8. On or about March 12, 1955, respondent engaged in a secret 
speculative transaction with M. N. Townsend, an employee of 
Watkins Commission Company, Inc., a registered market agency 
at the stockyard, and W. Woodis, a registered dealer at the stock- 
yard, in which 82 cattle were purchased from Dewey Campbell, a 
livestock producer, Winchester, Tennessee, at less than their fair 
value; such cattle were resold at the stockyard through the facili- 
ties of Watkins Commission Company, Inc., and Nashville Live- 
stock Commission Corporation, a registered market agency at the 
stockyard, on March 14, 1955, for a net profit of $393.80 which 
was divided equally among respondent, Townsend, and Woodis; 
Campbell was led to believe that he was required to pay yardage 
and commission charges to Watkins Commission Company, Inc., 
for handling the cattle and was assessed such charges in the 
amount of $145.70 whereas respondent, Townsend, and Woodis 


were liable for such of the charges as were required to be paid 
' and Watkins Commission Company, Inc., furnished no selling 


service in connection with the sale of the cattle by Campbell; and 
false entries were made in a sales invoice and an account of sale 
issued by Watkins Commission Company, Inc., in the name of 
Woodis and in scale tickets issued by the stockyard company in 


' connection with such cattle, copies of which were made a part of 
| the accounts, records, and memoranda of Watkins Commission 
' Company, Inc., and the stockyard company, respectively. 


4. On or about April 25, 1955, respondent engaged in a secret 
speculative transaction with W. Woodis, a registered dealer at the 
stockyard, in which 9 cattle were purchased from Elliott T. Rives, 
a livestock producer, Pembroke, Kentucky, at less than their fair 


: value; such cattle were resold at the stockyard through the facili- 
| ties of Nashville Livestock Commission Corporation, a registered 


market agency at the stockyard, the same day for a net profit of 


' $185.25 which was divided equally between respondent and 


Woodis; Rives was led to believe that he was required to pay 


_ yardage, commission, and other marketing charges to Nashville 
Livestock Commission Corporation for handling the cattle and 
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was assessed such charges in the amount of $17.52 whereas re 
spondent and Woodis were liable for such of the charges as were 
required to be paid and Nashville Livestock Commission Corpora- 
tion furnished no selling service in connection with the sale of the 
cattle by Rives; and false entries were made in an account of sale 
issued by Nashville Livestock Commission Corporation in the [ 
name of E. Rives and in a scale ticket issued by the stockyard f 
company in connection with such cattle, copies of which were 
made a part of the accounts, records, and memoranda of Nashville 
Livestock Commission Corporation and the stockyard company, 
respectively. 


5. On or about March 18, 1955, respondent assisted H.S. Pugh, f 
Vice President and cattle salesman for Nashville Livestock Com- 
mission Corporation, a registered market agency at the stockyard, 
in carrying out a secret speculative transaction through the facili- 
ties of Nashville Livestock Commission Corporation for Pugh’s 
own account in which 15 cattle were purchased by Pugh from 
Glenn Foust, Foust Bros., J. D. Foust, and Howell Foust, livestock 
producers, Clarksville, Tennessee, at less than their fair value; 
such cattle were resold at the stockyard through the facilities of 
Nashville Livestock Commission Corporation on March 21, 1955, | 
for a net profit of $230.67 to Pugh; the livestock producers were 
led to believe that they were required to pay yardage, commission, 
and other marketing charges to Nashville Livestock Commission 
Corporation for handling the cattle and were assessed such 
charges by Nashville Livestock Commission Corporation in the 
amount of $29.10 whereas Pugh was liable for such of the charges Ff 
as were required to be paid and Nashville Livestock Commission [ 
Corporation furnished no selling service in connection with the f 
sale of the cattle by the livestock producers; and false entries | 
were made in accounts of sale issued by Nashville Livestock Com- f 
mission Corporation in the names of Foust Bros., J. D. Foust, and 
Howell Foust and in scale tickets issued by the stockyard company 
in connection with such cattle, copies of which were made a part 
of the accounts, records, and memoranda of Nashville Livestock 
Commission Corporation and the stockyard company, respectively. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3, 4, and 5, f 
above, it is concluded that respondent has wilfully violated section | 
312(a) of the act and section 10 of an act entitled “An Act To | 
Create a Federal Trade Commission, to define its powers and 
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duties, and for other purposes” (15 U.S.C. 50), which section is 
incorporated in and made a part of the Packers and Stockyards 
Act, 1921, by section 402 of the latter act (7 U.S.C. 222). 

Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in said order of inquiry and notice of hearing and suspending 
his registration for a period of four months, and complainant has 
recommended that such an order be issued, the order will be 
issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices set out in the 
Findings of Fact above. 

Respondent’s registration under the act is suspended for a 
period of four months. 

This order shall become effective on the sixth day after service. 

Copies hereof shall be served upon the parties. 


(No. 4888) 


In re WATKINS COMMISSION COMPANY, INC. P&S Docket No. 2218. 
Decided December 20, 1956. 


Improper Acts—Suspension of Registration—Consent Order 


Respondent’s violations include misuse of shippers’ proceeds, secret specula- 
tive transactions, selling livestock to and for employees, and keeping 
incorrect accounts and records. Respondent’s registration under the 
act is suspended for four months. 


. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Thomas L. Cummings and William P. Cooper, of Nashville, Ten- 
nessee, for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The order of 
inquiry and notice of hearing filed by the Director, Livestock 
Division, Agricultural Marketing Service, on June 19, 1956, 
alleged that the respondent engaged in various unfair, unjustly 
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discriminatory, and deceptive practices, in violation of the act. On 
November 27, 1956, respondent admitted the allegations contained 
in the order of inquiry and notice of hearing, waived the right to 
an oral hearing and to the report of the examiner, and consented 
to the issuance of an order, with findings of fact, requiring it to 
cease and desist from the practices complained of in said order 
of inquiry and notice of hearing and keep such accounts, records, 
and memoranda as will fully and correctly disclose all transactions 
involved in its business as a market agency and as a dealer, and f 
suspending respondent’s registration for a period of four months. f 
The Livestock Division, by its attorney, has recommended that f 
such an order be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Nashville, Tennessee, hereinafter 
referred to as the stockyard, was at all times mentioned herein f 
and is now a posted stockyard subject to the provisions of the act. 


2. The respondent, a Tennessee corporation, is registered with 
the Secretary of Agriculture as a market agency to buy and sell 
livestock on a commission basis, and as a dealer to buy and sell 


livestock for its own account, at the stockyard, and at the times 
of the transactions of respondent hereinafter referred to was so | 
registered. 


3. During the year 1955, respondent used funds received as 
proceeds from the sale of livestock consigned to it for sale on a 
commission basis for purposes of its own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers, thereby endangering or impairing the 
faithful and prompt accounting therefor and payment of the por- 
tions thereof due the owners or consignors of livestock or other 
persons having an interest therein, in that: 


(a) On April 30, 1955, respondent had liabilities in the form 
of outstanding checks against its custodial account for shippers’ 
proceeds totaling $53,392.44, and had to offset such liabilities 
assets of only approximately $16,036.07 (consisting of a bank bal- 
ance of $5,734.28 and current proceeds receivable of $10,301.79), 
leaving a deficit of approximately $37,356.37. 


(b) On November 30, 1955, respondent had liabilities in the 
form of outstanding checks against its custodial account for ship- 
pers’ proceeds totaling $96,726.37, and had to offset such liabilities 
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assets of only approximately $43,531.45 (consisting of a bank bal- 
ance of $10,097.30 and current proceeds receivable of $33,434.15), 
leaving a deficit of approximately $53,194.92. 


(c) Respondent, on 10 specified dates during the period from 
January 4 through May 25, 1955, issued checks on its custodial 
account for shippers’ proceeds in amounts up to $6,250 payable to 
one of its salesmen, Dewey Vance, as advances or personal loans 
to him and failed to reimburse such account for periods ranging 
up to 52 days. 


4. Respondent, on 19 specified dates during the period from 
April 4 through May 31, 1955, sold cattle owned by an employee, 
Dewey Vance, or in which such employee had a financial interest, 
in competition with cattle consigned to respondent for sale on a 
commission basis at the stockyard. Such cattle amounted to 22.71 
percent of the total cattle sold by respondent on a commission 
basis at the stockyard during the months of April and May, 1955. 


5. Respondent, on 11 specified dates during the period from 
April 4 through May 31, 1955, sold cattle owned by an employee, 
M. N. Townsend, or in which such employee had a financial inter- 
est, in competition with cattle consigned to respondent for sale on 


a commission basis at the stockyard. Such cattle amounted to 23.26 
percent of the total cattle sold by respondent on a commission 
basis at the stockyard during the months of April and May, 1955. 


6. Respondent, on 16 specified dates during the period from 
April 4 through May 16, 1955, sold cattle consigned to it for sale 
on a commission basis at the stockyard to an employee, Dewey 
Vance, for his own account. Such cattle amounted to 12.33 per- 
cent of the total cattle sold by respondent on a commission basis 
at the stockyard during the months of April and May, 1955. 


7. Respondent, during the period from March 12 through 15, 
1955, permitted M. N. Townsend, an employee of respondent, 
W. Woodis, a registered dealer at the stockyard, and J. L. Rich- 
ardson, a livestock buyer for Neuhoff Packing Company at the 
stockyard, to carry out secret speculative transactions through its 
facilities in which 82 cattle were purchased from Dewey Camp- 
bell, a livestock producer, Winchester, Tennessee, by Woodis on 
March 12, 1955, at less than their fair value, said livestock pro- 
ducer acting on advice from Townsend; such cattle were resold at 
the stockyard by Woodis on March 14, 1955, for a net profit of 
$393.80 which was divided equally among Townsend, Woodis, and 
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Richardson; the livestock producer was led to believe by Town- 
send and Woodis that he was required to pay yardage and com- 
mission charges to respondent for handling the cattle and was 
assessed such charges by respondent whereas Woodis was liable 
for the yardage charges and respondent furnished no selling serv- 
ice in connection with the cattle; and false entries were made in a 
sales invoice and an account of sale issued by respondent to 
Woodis on March 14, 1955, and in scale tickets issued by the stock- 
yard company on March 13 and 14, 1955, in connection with such 
transactions, copies of which were made a part of the accounts, 
records, and memoranda of respondent and the stockyard com- 
pany, respectively. 


8. During the year 1955, respondent made or caused to be 
made false entries in its accounts, records, and memoranda with 
respect to the amounts of proceeds receivable by it from the sale 
of livestock at the stockyard in an attempt to conceal the short- 
ages of funds referred to in Finding of Fact 3 above. 


9. On May 28, 1945, an order was issued in P. & S. Docket No. 
1629 (4 A.D. 395) requiring respondent to cease and desist, among 
other things, from permitting its employees to deal in livestock 


consigned to it for sale on commission at the stockyard and selling 
consigned livestock to its employees. 


10. On February 10, 1954, an order was issued in P. & S. 
Docket No. 2068 (13 A.D. 114) requiring respondent to cease and 
desist, among other things, from using funds received as proceeds 
from the sale of livestock consigned to it for sale on a commission 
basis for purposes of its own and purposes other than the payment 
of lawful marketing charges and the remittance of net proceeds 
to shippers, thereby endangering or impairing the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock or other persons having 
an interest therein; selling livestock owned by employees, or in 
which employees have a financial interest, in competition with 
livestock consigned to respondent for sale on a commission basis 
at the stockyard; and permitting employees to deal in livestock 
consigned to respondent for sale on a commission basis at the 
stockyard. Such order also required respondent thereafter to de- 
posit the gross proceeds received from the sale of livestock on 
a commission basis in a separate bank account designated as 
“Shippers’ Proceeds Account” or by a similar identifying designa- 
tion, and not to withdraw funds therefrom for any purposes 
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except those for which shippers’ proceeds properly may be used, 
in accordance with section 201.42 of the regulations. Such order 
further required respondent to keep such accounts, records, and 
memoranda as will fully and correctly disclose all transactions 
involved in its business at the stockyard. Such order suspended 
respondent’s registration under the act for a period of thirty days, 
such suspension to be held in abeyance and not to become effective 
unless respondent is found, after opportunity for a hearing, to 
have again violated the act within a period of two years from the 
effective date of such order which was February 21, 1954. 


11. Respondent has failed to comply with the orders referred 
to in Findings of Fact 9 and 10. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 through 11, 
it is concluded that respondent has wilfully violated sections 304, 
307, 312(a), and 401 of the act, sections 201.40, 201.41, 201.42, 
and 201.60 of the regulations, and section 10 of an act entitled 
“An Act to Create a Federal Trade Commission, to define its 
powers and duties, and for other purposes” (15 U.S.C. 50), which 


section is incorporated in and made a part of the Packers and 
Stockyards Act, 1921, by section 402 of the latter act (7 U.S.C. 
222). 

Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained 
of in said order of inquiry and notice of hearing and keep such 
accounts, records, and memoranda as will fully and correctly dis- 
close all transactions involved in its business as a market agency 
and as a dealer, and suspending its registration for a period of 
four months, and complainant has recommended that such an 
order be issued, the order will be issued. Respondent requested 
that its registration not be suspended until February 1, 1957, and 
complainant recommended that such request be granted. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices set out in the 
Findings of Fact above. 

Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in its 
business as a market agency and as a dealer. 
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Respondent’s registration under the act is suspended for a 
period of four months. 

This order shall become effective on the sixth day after service, 
except that respondent’s registration under the act is suspended 
beginning on February 1, 1957. 


Copies hereof shall be served upon the parties. 


(No. 4889) 


In re WooDSON Woopn!ts. P&S Docket No. 2220. Decided December 
20, 1956. 


Secret Speculative Transactions—Suspension of 
Registration—Consent Order 


Respondent admitted the violations charged and consented to the issuance 
of an order suspending his registration under the act for four months. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Hugh C. Gracey, of Gracey & Buck, of Nashville, Tennessee, 
for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The order of 
inquiry and notice of hearing filed by the Director, Livestock Divi- 
sion, Agricultural Marketing Service, on June 19, 1956, alleged 
that the respondent engaged in various unfair, unjustly discrim- 
inatory, and deceptive practices, in violation of the act. On No- 
vember 26, 1956, respondent admitted the allegations contained 
in the order of inquiry and notice of hearing, waived the right to 
an oral hearing and to the report of the examiner, and consented 
to the issuance of an order, with findings of fact, requiring him 
to cease and desist from the practices complained of in said order 
of inquiry and notice of hearing and keep such accounts, records, 
and memoranda as will fully and correctly disclose all transac- 
tions involved in his business as a dealer, and suspending his 
registration for a period of four months, The Livestock Division, 
by its attorney, has recommended that such an order be issued. 
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FINDINGS OF FACT 


1. The Union Stock Yards, Nashville, Tennessee, hereinafter 
referred to as the stockyard, was at all times mentioned herein 
and is now a posted stockyard subject to the provisions of the act. 


2. The respondent, an individual, is registered with the Secre- 
tary of Agriculture as a dealer to buy and sell livestock for his 
own account at the stockyard, and at the times of the transac- 
tions of respondent hereinafter referred to was so registered. 


3. On January 10, 1955, respondent engaged in a secret specu- 
lative transaction with H. S. Pugh, Vice President and cattle 
salesman for Nashville Livestock Commission Corporation, a 
registered market agency at the stockyard, in which 19 cattle 
were purchased from registered market agencies at the stock- 
yard, 16 from King & Moore Commission Company, Inc., 2 from 
Watkins Commission Company, Inc., and 1 from Nashville Live- 
stock Commission Corporation, and such cattle were resold on the 
same date to Jack Dardy through the facilities of the Nashville 
Livestock Commission Corporation for a net profit of $75.90 
which was divided equally between respondent and Pugh. The 
animal that was purchased from Nashville Livestock Commission 
Corporation had been consigned to it for sale on a commission 
basis by Bill Hester, a livestock producer, Lakeville, Tennessee, 
and was marked up in price $2.00 per cwt. in the resale to Dardy. 


4. On or about January 12, 1955, respondent engaged in a 
secret speculative transaction with H. S. Pugh, Vice President 
and cattle salesman for Nashville Livestock Commission Corpora- 
tion, a registered market agency at the stockyard, in which 24 
cattle were purchased from Jessie Heard, a livestock producer, 
White Bluff, Tennessee, at less than their fair value; such cattle 
were resold at the stockyard through the facilities of Nashville 
Livestock Commission Corporation the following day for a net 
profit of $108.66 which was divided equally between respondent 
and Pugh; Heard was led to believe that he was required to pay 
yardage, commission, and other marketing charges to Nashville 
Livestock Commission Corporation for handling the cattle and 
was assessed such charges in the amount of $44.80 whereas re- 
spondent and Pugh were liable for such of the charges as were 
required to be paid and Nashville Livestock Commission Corpo- 
ration furnished no selling service in connection with the sale of 
the cattle by Heard; and false entries were made in an account 
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of sale issued by Nashville Livestock Commission Corporation in 
the name of Jessie Heard and in scale tickets issued by the stock- 
yard company in connection with such cattle, copies of which 
were made a part of the accounts, records, and memoranda of 
Nashville Livestock Commission Corporation and the stockyard 
company, respectively. 


5. On or about January 17, 1955, respondent engaged in a sec- 
ret speculative transaction with Charles E. Cohea, President and 
cattle salesman for Nashville Livestock Commission Corporation, 
a registered market agency at the stockyard, in which 9 cattle 
were purchased from C. S. Coble, a livestock producer, Corners- 
ville, Tennessee, at less than their fair value; such cattle were re- 
sold at the stockyard through the facilities of Nashville Livestock 
Commission Corporation on January 17, 1955, for a net profit of 
$62.20 which was divided equally between respondent and Cohea; 
Coble was led to believe that he was required to pay yardage, 
commission, and other marketing charges to Nashville Livestock 
Commission Corporation for handling the cattle and was assessed 
such charges in the amount of $17.34 whereas respondent. and 
Cohea were liable for such of the charges as were required to be 
paid and Nashville Livestock Commission Corporation furnished 
no selling service in connection with the sale of the cattle by 
Coble; and false entries were made in an account of sale issued 
by Nashville Livestock Commission Corporation in the name of 
C. S. Coble and in a scale ticket issued by the stockyard company 
in connection with such cattle, copies of which were made a part 
of the accounts, records, and memoranda of Nashville Live- 
stock Commission Corporation and the stockyard company, re- 
spectively. 


6. On March 12, 1955, respondent engaged in a secret specu- 
lative transaction with M. N. Townsend, an employee of Watkins 
Commission Company, Inc., a registered market agency at the 
stockyard, and J. L. Richardson, a livestock buyer for Neuhoff 
Packing Company at the stockyard, in which 82 cattle were pur- 
chased from Dewey Campbell, a livestock producer, Winchester, 
Tennessee, at less than their fair value; such cattle were resold 
at the stockyard through the facilities of Watkins Commission 
Company, Inc., and Nashville Livestock Commission Corporation, 
a registered market agency at the stockyard, on March 14, 1955, 
for a net profit of $393.80 which was divided equally among re- 
spondent, Townsend, and Richardson; Campbell was led to be- 





oS ee oe ae ee, ns, ons, oe ee ee ee ee ee 


_~ nes at os 4 2 6 CU Ue hlhU6UehClow | «6 Gee ee Ue Se ae lee. ae § 6a eee 


-U- 























WOODSON WOODIS 1319 
Cite as 15 A.D. 1816 


lieve that he was required to pay yardage and commission charges 
to Watkins Commission Company, Inc., for handling the cattle 
and was assessed such charges in the amount of $145.70 whereas 
respondent, Townsend, and Richardson were liable for such of 
the charges as were required to be paid and Watkins Commission 
Company, Inc., furnished no selling service in connection with the 
sale of the cattle by Campbell; and false entries were made in a 
sales invoice and an account of sale issued by Watkins Commis- 
sion Company, Inc., in respondent’s name and in scale tickets 
issued by the stockyard company in connection with such cattle, 
copies of which were made a part of the accounts, records, and 
memoranda of Watkins Commission Company, Inc., and the stock- 
yard company, respectively. 


7. On or about April 25, 1955, respondent engaged in a secret 
speculative transaction with J. L. Richardson, a livestock buyer 
for Neuhoff Packing Company at the stockyard in which 9 cattle 
were purchased from Elliott T. Rives, a livestock producer, Pem- 
broke, Kentucky, at less than their fair value; such cattle were 
resold at the stockyard through the facilities of Nashville Live- 
stock Commission Corporation the same day for a net profit of 
$185.25 which was divided equally between respondent and Rich- 
ardson; Rives was led to believe that he was required to pay 
yardage, commission, and other marketing charges to Nashville 
Livestock Commission Corporation for handling the cattle and 
was assessed such charges in the amount of $17.52 whereas re- 
spondent and Richardson were liable for such of the charges as 
were required to be paid and Nashville Livestock Commission 
Corporation furnished no selling service in connection with the 
sale of the cattle by Rives, and false entries were made in an ac- 
count of sale issued by Nashville Livestock Commission Corpo- 
ration in the name of E. Rives and in a scale ticket issued by the 
stockyard company in connection with such cattle, copies of which 
were made a part of the accounts, records, and memoranda as of 
Nashville Livestock Commission Corporation and the stockyard 
company, respectively. 


8. On three specified dates in January, 1955, respondent pur- 
chased cattle from registered market agencies at the stockyard 
in assumed, false, fictitious, or otherwise incorrect names, and 
thereby made or caused to be made false entries in sales invoices 
issued by such market agencies and in scale tickets issued by the 
stockyard company in connection with such cattle, copie of which 
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were made a part of the accounts, records, and memoranda of 
such market agencies and the stockyard company, respectively. 


9. During the months of January, February, March, and 
April, 1955, respondent failed to keep such accounts, records, and 
memoranda as fully and correctly disclosed all transactions in- 
volved in his business at the stockyard, such as records showing 
the true nature of his operations, payments made by him, and the 
purpose of such payments. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 through 9 
above, it is concluded that respondent has wilfully violated sec- 
tions 312(a) and 401 of the act, sections 201.46(a), 201.53, 
201.54(c), 201.70, and 201.79(c) of the regulations, and section 
10 of an act entitled “An Act To Create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes” (15 
U.S.C. 50), which section is incorporated in and made a part of 
the Packers and Stockyards Act, 1921, by section 402 of the latter 
act (7 U.S.C. 222). 


Inasmuch as respondent has consented that an order be issued 


requiring him to cease and desist from the practices complained 
of in said order of inquiry and notice of hearing and keep such 
accounts, records, and memoranda as will fully and correctly dis- 
close all transactions involved in his business as a dealer, and 
suspending his registration for a period of four months, and com- 
plainant has recommended that such an order be issued, the order 
will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices set out in the 
Findings of Fact above. 

Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions in his business 
as a dealer. 

Respondent’s registration under the act is suspended for a 
period of four months. 

This order shall become effective on the sixth day after service. 


Copies hereof shall be served upon the parties. 





NEW JERSEY COOP CO., INC., ET AL. 
Cite as 15 A.D. 1321 


(No. 4890) 


In re NEW JERSEY CooP COMPANY, INC., ET AL. P&S Docket Nos. 
558, 554 and 555. Decided December 26, 1956. 
Modification of Rates and Charges 


Since the parties are agreed, the respondents are authorized to modify their 
current schedule of rates and charges and to charge 94 cents per coop 
effective January 1, 1957. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Louis Deitel, of Hoboken, New Jersey, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents are 
now operating under an order issued on December 1, 1955 (14 
A.D. 1045), authorizing them to continue assessing to and includ- 
ing December 31, 1957, a charge of 90 cents per coop for the rental 
of coops to the live poultry industry, which charge was originally 
authorized by an order issued on December 26, 1951 (10 A.D. 


1504). 

On November 2, 1956, the respondents filed a petition request- 
ing that the current rate order be modified to permit them to 
“permanently increase the rental charge for coops from 90c to 94c 
until such time as it is deemed necessary to change same.” The 
respondents also requested that the proposed rate increase be 
made effective on January 1, 1957. 

Notice of the filing of the petition and its contents was pub- 
lished in the Federal Register on November 27, 1956 (21 F-.R. 
9228), and although interested persons were afforded an oppor- 
tunity to indicate a desire to be heard in the matter, no interested 
person notified the Hearing Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the increase in the 
coop rental charge requested by the respondents be granted; that 
the order to be issued be made effective on January 1, 1957, and 
remain in effect to and including December 31, 1958, unless 
changed by further order before the latter date; and that such 
order require the respondents to continue filing the semi annual 
reports as of June 30 and December 31 showing their income and 
expenses and the number of coops rented. 
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Inasmuch as the parties are agreed the respondents are author- 
ized to file a new tariff and put into effect a charge of 94 cents per 
coop. Respondents shall continue filing the semi annual reports as 
of June 30 and December 31 of each year showing their income 
and expenses and the number of coops rented. 

The respondents who must prepare for and be ready to comply 
with this order on its effective date wish to have it become effec- 
tive on January 1, 1957. The Packers and Stockyards Act provides 
that orders of this nature shall not become effective in less than 
five days after their date. Undue delay in making this order effec- 
tive may adversely affect marketing conditions. Accordingly, good 
cause is found for making this order effective in less than 30 days. 

This order shall become effective on January 1, 1957, and remain 
in effect to and including December 31, 1958, unless changed by 
further order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4891) 


THE ARNOLD FRUIT COMPANY v. BURKHALTER Bros. PACA Docket 
No. 6867. Decided December 10, 1956. 
Failure to Pay—Default 


The failure of respondent to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Hill and Frazier, of Jacksonville, Florida, for complainant. Mr. A. D. Mc- 
Collum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 8, 1956. The formal 
complaint was filed on June 6, 1956. Complainant seeks an award 
of reparation in the amount of $2,055.44, which is alleged to be 
due in connection with the sale to respondent of several lots of 
fruits and vegetables during January and February 1956. 
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A copy of the report of investigation made by the Department 
was served upon complainant on August 7, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on August 17, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, The Arnold Fruit Company, is a partnership 
composed of John Skillman Arnold and Charles London Arnold, 
whose address is P. O. Box 287, Jacksonville, Florida. 


2. Respondent, Burkhalter Bros., is a partnership composed of 
Lyman Burkhalter, Herbert J. Burkhalter, and Charles G. Burk- 
halter, whose address is Glennville, Georgia. At the time of the 


transactions involved herein, respondent was not licensed under 
the act, but was subject to license. 


3. During January and February 1956, in the course of inter- 
state commerce, complainant sold to respondent 12 lots of fruits 
and vegetables, including potatoes, carrots, rutabagas, onions, 
celery, grapes, apples, lemons and bananas. The dates and the 
invoiced amounts are as follows: 

Jan. 7 $ 255.35 
“ 11 332.83 
14 215.20 
18 227.50 
21 153.10 
28 192.50 
265.22 

274.46 

394.63 

3.00 

229.50 

78.45 


Total $2,621.74 


4. Fruits and vegetables meeting the specifications of the fore- 
going contracts were delivered to respondent at complainant’s 
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place of business at Jacksonville, Florida, for transportation by 


truck to Glennville, Georgia, and other points in Georgia. Respond- ff 


ent accepted the produce. 


5. The total purchase price of the 12 lots of fruits and vege- : 
tables is $2,621.74. Deducting payments made by respondent on ff 


account leaves a balance due and owing by respondent to com- 
plainant in the amount of $1,976. 


6. The formal complaint was filed on June 6, 1956, which was : 


within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- § 
plaint constitutes a waiver of oral hearing and an admission of f 
the facts alleged in the complaint, as provided in the rules of [ 


practice. 


In the formal complaint, complainant requested an award of ' 


reparation in the amount of $2,055.44. Attached to the formal 
complaint is an accounting showing in addition to the invoice 
prices of the 12 lots set forth in Finding of Fact No. 3, an item of 
99 cents for a telephone call on January 24, 1956, and an item of 
$59.84, the balance owed on purchases made prior to January 7, 
1956. Since it has not been shown that the telephone call was a 
proper charge against respondent, it should not be allowed. 


On February 15, 1956, respondent paid complainant $627.13 to 


cover the item of $59.84 in full, and the balance of $567.29 to be 
payment on account beginning with the oldest of the 12 purchases 
herein. On or about June 21, 1956, respondent paid $78.45 in cash 
to a representative of the Department in payment for the produce 
purchased on February 15, 1956. After deducting the payments 
of $567.29 and $78.45 from the total invoice price of the 12 pur- 
chases there remains a balance due of $1,976. Respondent’s failure 
to pay this amount to complainant is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $1,976 with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,976, with interest thereon at the 
rate of 5 percent per annum from March 1, 1956, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


Sati Nn 
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(No. 4892) 


JoHN L. SENINi COMPANY v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 6755. Decided December 10, 1956. 


Joint Account Agreement—Defense—Direct Shipment 


Respondent claims that complainant breached the joint account agreement 
in that the car of lettuce was to be a direct shipment and was to 
arrive in merchantable condition in Boston on a specified date. The 
evidence shows that the late arrival was caused by many washouts from 
heavy rains in the East. On the basis of the record, it is concluded that 
no breach of contract has been established and respondent is ordered 
to pay one-half the joint account cost. 

Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant, Mr. Joseph S. 
Ayoub, of Boston, Massachusetts, for respondent. Mr. James A, O’Don- 
nell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed January 31, 1956. Complainant 
seeks to recover the sum of $636.40, which is alleged to be one- 
half the joint cost of a carload of lettuce shipped to respondent 
pursuant to a joint account agreement entered into on or about 
October 20, 1955. 


On March 2, 1956, complainant’s authorized representative was 
served with a copy of the report of investigation prepared by the 
Department. A copy of the formal complaint was served on re- 
spondent on March 5, 1956, together with a copy of the Depart- 
ment’s report of investigation. Respondent’s answer to the com- 
plaint which contained a request for oral hearing was filed on 
April 6, 1956. 


Respondent alleges that he was led to believe by complainant 
that the lettuce was a direct shipment from Salinas, California, to 
Boston, Massachusetts, and that it would arrive in a marketable 
condition. Respondent alleges further that the lettuce was not a 
direct shipment; that it was due to arrive at Boston on October 
23, 1955, but actually arrived on October 25, 1955, and was not 
available for market until October 26, 1955; and that it was not 
in marketable condition on arrival. Finally, respondent alleges 
that the shipment was refused to the carrier because of the late 
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arrival and poor condition, and that thereafter the lettuce was 
dumped pursuant to an order of the Board of Health of the City 
of Boston. 

Hearing was held at Boston, Massachusetts, on August 24, 
1956. The deposition of John L. Senini was received in evidence 
for complainant who was not present or represented at the hear- 
ing. Respondent was represented by counsel at the hearing. Three 
witnesses appeared and testified for respondent. A brief was filed 
on behalf of complainant. 


FINDINGS OF FACT 


1. Complainant is an individual, John L. Senini, doing busi- 
ness as John L. Senini Company, whose address is P. O. Box 
2764, Phoenix, Arizona. 


2. Respondent is an individual, Sidney Becker, doing business 
as Becker Fruit & Produce Co., whose address is 359 Harrison § 
Avenue, Boston, Massachusetts. Respondent was licensed under Ff 
the act at the time of the transaction involved in this proceeding. 


3. On or about October 19, 1955, in the course of interstate 


commerce, complainant entered into a joint account agreement | 
with respondent for the handling of 592 cartons of lettuce, 409 
M size carton, two dozen size, Bang Up Brand, contained in car | 
PFE 43888, at an agreed joint cost of $2 per carton, f.o.b. Sa- 
linas, California, plus a vacuum cooling charge of 15 cents per | 
carton, or a total joint cost of $1,272.80. 


4. Car PFE 43888 was shipped from Salinas, California, on 
October 14, 1955, to complainant at Kansas City, Missouri. On 
October 18 and prior to reaching Kansas City complainant di- 
verted the shipment to himself at Chicago, and on October 19} 
complainant made further diversion of the car to Leonard O’Day | 
Company at Chicago. On October 20, 1955, complainant diverted | 
the car to respondent at Boston where it was scheduled to arrive | 
on October 23. Due to washouts caused by heavy rains in the / 
East the car arrived at Boston on October 25 at 10:45 p.m., was | 
placed at 3:15 a.m., on October 26, and respondent was notified 
of arrival at 8:00 a.m. on October 26, 1955. 


5. On October 20, 1955, complainant wired respondent confir- 
mation of the joint account agreement and advised that draft 
would be through The Merchants National Bank of Boston. On} 
October 21, 1955, the parties exchanged the following wires: 
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Respondent to Complainant 
“JOHN RECEIVED WIRE FORGOT TO MENTION 
PLEASE DO NOT DRAFT US ADVISE WE HAVE CAN- 
CELLED BOND WITH ROAD AND DONT DO BUSINESS 
ADVISE ANY MORE APPRECIATE YOUR COURTESY 
IN THIS INSTANCE AND WILL BE MORE POSITIVE 
IN FUTURE DEALS HOPE YOU SEE EYE TO EYE 
WITH US IN THIS CASE ESPECIALLY WHERE WE 
JOINING ONE CAR AFTER ALL WE BOTH WANT TO 
DO BUSINESS WITH EACH OTHER AND COOPERA- 
TION IS BETTER THAN BEING AGAINST EACH 
OTHER PLEASE ANSWER COLLECT REGARDS.” 


Complainant to Respondent 
“APPRECIATE YOUR LENGTHY WIRE SID BUT IF 
DID NOT WANT DO BUSINESS WITH YOU WOULD 
NOT HAVE SOLD YOU IN FIRST PLACE HOWEVER 
MY DRAFT FOR PURCHASE ALREADY PAID WITH 
SHIPPER AND I AM NOT IN POSITION TO CARRY 
CUSTOMERS SO NECESSARY DRAFT ON MY SALES 
TO STAY IN BUSINESS LETS FACE IT SID AND NOT 
BEAT ABOUT THE BUSH WANT DO BUSINESS BUT 
NOT IN POSITION TO FINANCE SHIPPER BUYER 
AND MYSELF.” 


6. On Saturday, October 22, 1955, respondent advised com- 
plainant by telephone that it appeared receipts would be fairly 
heavy the first part of the week and that he intended to hold the 
lettuce for sale on Thursday, October 27, 1955. 


























7. Federal inspection was made of the carload of lettuce at 
Boston on October 26, 1955. The inspector found an average of 
7 percent damage by Tipburn and an average of approximately 
15 percent Bacterial Soft Rot. The lettuce was certified as failing 
to grade U. S. No. 1 only because of decay and Tipburn in excess 
of tolerance. 








8. On October 26, 1955, respondent wired complainant the in- 
spection findings and requested instructions for handling. On the 
same day complainant replied by wire instructing respondent to 
file protest with the carrier for delay and to sell the lettuce as 
soon as possible. 


9. On October 27, 1955, respondent refused car PFE 43888 
to the carrier on account of the condition of the lettuce. On Oc- 
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tober 31, 1955, the shipment of lettuce was dumped on orders of 
the Board of Health of the City of Boston. 


10. On or about November 1, 1955, complainant was notified 
by The Merchants National Bank of Boston that respondent re- 


fused to pay the joint cost draft of $1,272.80 on the ground that [7 


the car of lettuce had arrived in very poor condition. 


11. Complainant did not represent car PFE 43888 to be a di- 
rect shipment from California to Boston and did not guarantee 
arrival time at Boston. Nor did complainant warrant the condi- 
tion, quality or grade of the lettuce upon arrival at Boston. 


12. The joint invoice cost of the carload of lettuce was $1,- 
272.80. One half of this, or $636.40, is chargeable to each of the 
parties to this proceeding under the joint account agreement. 
There is now due and owing to complainant from respondent the 
sum of $636.40, no part of which has been paid. 


13. The formal complaint was filed on January 31, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


It appears to be respondent’s position that he is not liable for 
one-half of the joint cost of the carload of lettuce because com- 
plainant breached the joint account agreement in several respects. 
We will first consider respondent’s contentions that complainant 
represented or guaranteed that the lettuce was a direct shipment 
from Salinas and that it would arrive at Boston on October 23 
or 24, 1955. Respondent testified that the car was not a direct 
shipment because it had been diverted a number of times in tran- 
sit. 

Complainant testified that at the time the joint account agree- 
ment was negotiated on October 19, 1955, he informed respond- 
ent the carload of lettuce had been shipped from Salinas on Oc- 
tober 14, and was due to arrive at Chicago on October 20. Com- 
plainant denied that he advised respondent the car was a direct 
shipment and testified that he operated in Chicago and Phoenix, 
Arizona, as a carlot handler, and that he “certainly would not 
have a car billed directly from Salinas to Boston before selling it 
to someone in Boston.” 

Complainant’s wire to respondent of October 20, 1955, confirm- 
ing the joint account agreement, showed the Salinas shipping 
date as October 14. According to complainant’s undisputed testi- 
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mony, a car shipped from Salinas on October 14, originally billed 
to Kansas City, Missouri, and diverted to Chicago prior to arrival 
at Kansas City, would be scheduled to arrive at Chicago on the 
sixth morning, or October 20, and if ordered diverted to Boston 
on October 20, would arrive at Boston on Sunday morning, Oc- 
tober 28, and be available for the market of October 24. The car 
actually arrived at Boston at 10:45 p.m., on October 25, with re- 
spondent receiving notice of arrival at 8 a.m., on October 26. The 
only evidence to explain the late arrival at Boston was that offered 
by complainant who testified that the delay was caused by many 
washouts from heavy rains in the East. It thus appears that the 
late arrival was not caused by the various diversions made by 
complainant but resulted solely from the washouts caused by the 
heavy rains. 

On the basis of the evidence submitted, it is concluded that re- 
spondent has failed to sustain the burden of proving that com- 
plainant represented or guaranteed that the car was a direct 
shipment or would arrive on a particular day. 


Respondent next alleged in his answer that he was led to be- 
lieve by complainant that the lettuce would arrive at Boston in 
marketable condition. At the oral hearing he testified that it was 
agreed “the car was going to be an excellent car of lettuce.” He 
also testified that the agreement specified a good car of lettuce. 
According to complainant’s testimony, he made no representa- 
tions as to the quality or condition of the lettuce either at the 
time of shipment or on arrival. Complainant’s invoice to respond- 
ent contains no representations as to quality or condition. It is 
concluded that no such representations were made by complain- 
ant. 

At the oral hearing, respondent also testified that the lettuce 
was not supposed to be “a draft shipment.” On the other hand, 
complainant testified that he advised respondent on October 19, 
1955, that he would draft respondent for the joint cost. By wire 
dated October 20, 1955, complainant confirmed the joint account 
agreement and stated that he was drafting through the Mer- 
chants National Bank. Respondent replied: “John Received Wire 
Forgot to Mention Please Do Not Draft Us Advise. . .” If it is 
respondent’s position that the agreement provided for open bill- 
ing, this wire is inconsistent therewith. It is concluded that re- 
spondent has failed to sustain the burden of proof on this point. 

It is concluded that no breach of duty or contract on the part 
of complainant has been established. It follows, therefore, that 
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respondent’s failure to pay complainant one-half of the joint ac- 
count cost of the carload of lettuce is in violation of section 2 of 
the act. Reparation should be awarded complainant in the amount 
of $636.40 with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation the sum of $636.40, with inter- 
est thereon at the rate of 5 percent per annum from November 
1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4893) 


CHRISTY BROTHERS, INC. v. MAX KARAS & Co. PACA Docket No. 
6786. Decided December 11, 1956. 


Reparation—Stipulation 
Mr. Warren S. Earhart, of Kansas City, Missouri, for complainant. Golbus 
& Golbus, of Chicago, Illinois, for respondent. Mr, Frederick W. Wood- 
ley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER PURSUANT TO STIPULATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 28, 1955. The 
formal complaint was filed on March 21, 1956. Complainant seeks 
an award of reparation in the amount of $1,170, which is alleged 
to be the total purchase price of one carload of onions and one 
carload of potatoes sold to respondent during July 1955. Re- 
spondent filed an answer on May 14, 1956, denying that the sum 
of $1,170 is due and owing to complainant. Respondent requested 
an oral hearing. 

On November 7, 1956, prior to the scheduling of the oral hear- 
ing, complainant’s attorney filed a stipulation signed by him and 
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respondent’s attorney which stated that a reparation award in 
the amount of $1,170 may be issued in favor of complainant and 
against respondent. In view of this stipulation, the following 
order is entered. 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,170. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4894) 






AROOSTOOK GROWERS, INC. v. BELL WHOLESALE GROCERY CO., 
INC., AND/OR PICKRELL AND CRAIG Co., INC. PACA Docket No. 
6353. Decided December 18, 1956. 







No Reopening After Default—Prior Order Vacated—Dismissal 
As the evidence indicates that the parties did not enter into the alleged 
contract, the prior order is vacated and the complaint is dismissed. 





Mr. Floyd L. Harding, of Presque Isle, Maine, for complainant. Mr. Garrett 
M. Castle, of Harlan, Kentucky, for respondent Bell Wholesale Grocery 
Co., Inc. Pickrell and Craig, Co., Inc., of Louisville, Kentucky, respond- 
ent, pro se. Miss Lenore H. Langford, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 









This is a reparation proceeding under the Perishable Agricul- 


i tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 














. In a formal complaint filed on August 3, 1954, complainant seeks 

bi to recover from respondents, alternatively, $247.50 which is 

a stated to be the amount of damages sustained by it as a result of 

“ the refusal of Bell Wholesale Grocery Co., Inc. (hereinafter re- 

ferred to as Bell) to accept one carload of seed potatoes allegedly 

+ sold by complainant to Bell through negotiations conducted by 

» the brokerage firm of Pickrell and Craig Co., Inc. (hereinafter 
d referred to as Pickrell). 

A copy of the Department’s report of investigation was served 

by registered mail upon counsel for complainant on September 


30, 1954. Copies of the formal complaint and of the report of in- 
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vestigation were served by registered mail upon respondent Bell § 


on September 30, 1954, and upon respondent Pickrell on October 
1, 1954. 


Respondent Bell failed to file an answer to the formal com- 
plaint, although it was notified in writing at the time of service 
of the formal complaint that an answer thereto should be filed 
within 20 days after such service, and that failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent Pickrell filed an answer to the formal com- 
plaint denying liability. 


Inasmuch as the amount involved herein is less than $500, 
further submissions were made by complainant and Pickrell in 
accordance with the shortened method of procedure as set forth 
in section 47.20 of the rules of practice. In accordance with such 
procedure, complainant filed an opening statement; and respond- 
ent Pickrell requested that the answer and exhibit previously filed 
by it be considered as its answering statement. Upon the basis 
of the evidence then of record, including respondent Bell’s con- 
structive admissions, an order was issued herein by the Judicial 
Officer on September 2, 1955, awarding reparation to complainant 
against respondent Bell in the sum of $247.50, plus interest, and 
dismissing the complaint against respondent Pickrell. 


Pursuant to a request made on behalf of respondent Bell that 
the proceeding be reopened, an order was issued by the Judicial 
Officer on September 27, 1955, staying the proceeding pending 
the issuance of another order herein, to permit the filing of a 
formal motion to reopen after default. On October 13, 1955, coun- 
sel for respondent Bell filed a motion to reopen. This motion was 
served upon the other parties hereto, and they were given an op- 
portunity to express their views with respect to the granting of 
the relief requested. Complainant and respondent Pickrell filed 
objections to respondent Bell’s motion to reopen. By order dated 
December 2, 1955, upon consideration of the record, respondent 
Bell’s motion to reopen after default was granted; and respondent 
Bell filed an answer to the formal complaint on December 14, 
1955, denying liability. The parties were thereafter notified that 
further submissions should be made by them in accordance with 
the shortened method of procedure. Pursuant to such procedure, 
complainant filed a new opening statement, and respondent Pick- 
rell filed an answering statement. This concluded the submission 
of evidence. 
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FINDINGS OF FACT 


1. Complainant Aroostook Growers, Inc., is a corporation 
whose post office address is Presque Isle, Maine. 


2. Respondent Bell Wholesale Grocery Co., Inc., is a corpora- 
tion whose post office address is Baxter, Kentucky. At the time of 
the transaction involved herein, this respondent was licensed un- 
der the act. 

8. Respondent Pickrell and Craig Co., Inc., is a corporation 
whose principal office is located at Louisville, Kentucky, with a 
branch office at Middlesboro, Kentucky. At the time of the trans- 
action involved herein, this respondent was licensed under the act. 


4. On or about October 26, 1953, contemplating the shipment 
of a perishable agricultural commodity in the course of inter- 
state commerce, respondent Bell placed an order with respondent 
Pickrell for 450 100-pound sacks of certified Cobbler Maine seed 
potatoes, Taterstate label, for delivery in February 1954, at a 
price of $1.75 per cwt., f.o.b. Presque Isle, Maine. 


5. On October 26, 1953, at 1:55 p.m., respondent Pickrell sent 
the following telegram to complainant: 
“BOOK BELL GROC CO BSXX CO BAXTER KY ONE 
STRAIGHT CAR CERTIFIED COBBLERS TATERSTATE 
LABEL FOR SHIPMENT FEBRUARY 54 BASIS 1.75 
CWT FOR PRESQUE ISLE ME” 


6. On October 26, 1953, at 2:16 p.m., complainant sent the 
following telegram to Pickrell: 
“REWIRE CONFIRMING BELL CAR CERTIFIED 
TATERSTATE LABEL COBBLERS FEBRUARY 1.75 CWT 
FOB PRESQUE ISLE 200.00 DEPOSIT” 


7. On October 26, 1953, respondent Pickrell prepared and 
sent copies to complainant and to respondent Bell of its sales ticket 
reading, in pertinent part, as follows: 

“Middlesboro, Ky. 10/26/53 


“Acting as Brokers for Aroostook Growers, Inc. 
Presque Isle, Maine 
“We have this day sold to Bell Grocery Co. 
Baxter, Kentucky 


“The following described goods on terms specified below, sub- 
ject to confirmation by seller: [Italics added.] 
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“BOOKING 


“1 car Maine Certified Cobblers $1.75 ewt. 
““(Taterstate Label) 


“fob Presque Isle, 


“Confirming wire date, also confirming your wire, buyer 
sending $200.00 Deposit for February shipment. 


“Seller to invoice 


“Terms usual 
“Date of Shipment February shipment 


“Route.” 


No objection was made by complainant or by respondent Bell 
to this sales ticket. 


8. On or about October 26, 1953, complainant prepared a 
“Standard Confirmation of Sale,” showing complainant as agent 
for the seller, and indicating a sale to respondent Bell for the ac- 
count of complainant of 450 100-pound sacks of certified Cobblers 
at $1.75 per sack, f.o.b. Presque Isle rate, Taterstate Brand, Bur- 
lap Sacks, and specifying an advance deposit of $200. This con- 
firmation contained spaces for the signatures of respondent Bell 
and of complainant. It was unsigned by complainant, and was 
submitted by complainant to Bell for signature and for payment 
of a $200 advance. Respondent Bell refused to sign the confir- 
mation as purchaser, or to advance the $200 deposit. Also, re- 
spondent Bell thereafter indicated to respondent Pickrell that it 
would refuse to accept the shipment or to pay the deposit. 


9. The formal complaint was filed on August 3, 1954, which 
was within 9 months from the time the alleged cause of action 
accrued. 


CONCLUSIONS 


Complainant takes the position that the sale in controversy 
was made through respondent Pickrell by the teletype exchange, 
quoted in Findings of Fact Nos. 5 and 6, and that the Standard | 
Confirmation of Sale subsequently issued by complainant was in- | 
tended only as a convenient memorial of the contract. Respondent 
Bell contends, in effect, that the existence of a contract binding 
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upon the parties thereto was dependent upon the signing of a 
written contract by them; and that this respondent refused to 
sign the document submitted by complainant. 


Bell’s position is corroborated to some extent by the fact that 
complainant prepared its Standard Confirmation of Sale and sub- 
mitted it to Bell for signature. Some evidence showing the inten- 
tion of the parties is found in the statements and documents sub- 
mitted by respondent Pickrell. From Pickrell’s sales ticket we 
note the statement that the terms were “subject to confirmation 
by seller.” Also, the report of investigation contains a memoran- 
dum addressed to O. W. Pickrell by respondent Pickrell’s em- 
ployee, Jack Colson, dated August 18, 1954, reading, in part, as 
follows: 


“On October 26th, I was in the above jobbers house [refer- 
ring to respondent Bell] and asked if he would like to book 
a car of Maine Cobblers for February delivery, at $1.75 cwt., 
of which he agreed, and the sale was made on our sales ticket 
#666, which is attached hereto. At the time we related to 
Mr. Harp that our sales ticket wasn’t a confirmation of sale, 
but he would receive a contract from Aroostook to sign, and 
a confirmation. [Emphasis supplied. ] 


“Upon receiving the contract Mr. Harp was asked to sign 
and send $200.00 deposit. He stated he had never been re- 
quired to make a deposit on merchandise before receiving it, 
potatoes or otherwise. Also, upon reading this contract he 
found some ‘fine print’ which he didn’t consider worthy of 
the required deposit required. That was the principal would 
not be responsible for the condition of the potatoes at the 
time of arrival at destination. 


“After contacting this jobber again about signing the con- 
tract and sending the deposit, he stated he wasn’t going to 
sign this document under the circumstances, which was re- 
lated to Aroostook in our letter about the first of December. 


* * #9? 


In a statement sworn to by Jack Colson on October 22, 1954, at- 
tached to respondent Pickrell’s Answer herein, it is stated that 
at the time of contacting Mr. Harp of Bell Wholesale Grocery Co., 
Inc., “We also told him that Aroostook would send him a con- 
tract to sign and return, which would be confirmation of sale. In 
this instance, Aroostook Growers, mailed this contract to Bell 
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Grocery Company, for signing to be returned with deposit. * * *” 
The foregoing statements, although not entirely clear, seem to 
indicate it was contemplated that the signing of a formal con- 
tract was a condition precedent to any obligation. Accord, Anony- 


mous, 10 A.D. 716 (1951). 


Complainant has the burden of proving by a preponderance of 
the evidence that the alleged contract came into existence. On the 
basis of the evidence of record, we conclude that complainant has 


failed to sustain this burden. 

We find no evidence of negligence or bad faith on the part of 
respondent Pickrell acting as a broker herein. 

From the foregoing it follows that the complaint should be dis- 
missed; and that the order of September 2, 1955 should be va- 


cated. 


ORDER 


The order of September 2, 1955 is hereby vacated. 

The complaint is hereby dismissed as to both respondents. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 4895) 


SAMUEL P. MANDELL Co. v. SAM CATANZARO. PACA Docket No. 
6650. Decided December 18, 1956. 


Reconsigned or Rolling Car Shipment—Suitable Shipping 
Condition—Inspection Certificate—Dismissal 


In a reconsigned or rolling car shipment, the commodity must be in suitable 
shipping condition at the time of sale. Since the suitable shipping 
condition warranty was breached, respondent was entitled to the amount 
of damages deducted from the purchase price, and the complaint is 
dismissed. 

. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Golbus & 
Golbus, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on October 7, 1955, in which it is 
alleged that complainant sold to respondent a rolling carload of 
lettuce for a total price of $1,696; that the carload was diverted 
to and received and accepted by respondent; and that respondent 
has paid $1,041.37 on the purchase price, but has failed and re- 
fused to pay the balance. Complainant seeks reparation in the 
amount of $654.63, being the balance alleged to be due under the 
contract. 

A copy of the complaint was served on respondent by registered 
mail on November 17, 1955, together with a copy of the report of 
investigation made by the Department. A copy of the report of 
investigation was served on complainant on November 18, 1955. 
Respondent’s answer and counter-complaint were filed on Decem- 
ber 8, 1955. 

Respondent admits purchasing the carload of lettuce, but states 
that it arrived at destination in an abnormally deteriorated condi- 
tion indicating that the lettuce was not in suitable shipping condi- 
tion; that respondent placed the shipment with a commission 
merchant for resale on consignment and realized net proceeds of 
$1,050.17, which sum was paid to complainant. By way of counter- 
complaint, respondent contends that a loss of $762 was suffered 
as the result of complainant’s breach of the implied warranty of 
suitable shipping condition. 

An oral hearing was held at Chicago, Illinois, on July 19, 1956. 
Both parties were represented by counsel. The depositions of 
Irwin Spector and Samuel L. Ginsberg were received in evidence 
for complainant. Harry Esterson and Sam Catanzaro testified for 
respondent. Briefs were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant, Samuel P. Mandell Co., is a corporation whose 
address is Fruit Trade Building, Philadelphia, Pennsylvania. At 
the time of the transaction involved in this case, complainant was 
licensed under the act. 


2. Respondent is an individual, Sam Catanzaro, whose address 
is 216 South Water Market, Chicago, Illinois. At the time of the 


transaction involved in this case, respondent was licensed under 
the act. 
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8. On or about April 22, 1955, in the course of interstate com- 
merce, complainant sold to respondent one carload of lettuce con- 
sisting of 640 2-dozen size dry-pack cartons of Iceberg lettuce, 
Strongheart Brand, at a price of $2.50 per carton, f. o. b. shipping 
point acceptance, plus 15 cents per carton for precooling, or a 
total contract price of $1,696. The car had been shipped from 
Mesa, Arizona, on April 18, 1955, and was rolling at the time of 
purchase and sale. The contract was negotiated by Harry Rosen- 
thal, a broker, acting as agent for both parties. 


4. The shipment was immediately diverted to respondent at 
Chicago, Illinois, where it was delivered on or about April 25, f 
1955, and was received and accepted by respondent. 


5. On or about April 25, 1955, at respondent’s request, the 
lettuce was inspected by a private inspection service which re- 
ported its condition as follows: 


“30 to 40% show internal burn and 15 to 25% show rib 
blight. Most of the cartons show 8 to 6 heads averaging 14% 
decay and mold, generally found on the outer leaves on the [ 
ribs. The butts are turning red.” 


6. On or about April 25, 1955, respondent protested the unsat- 
isfactory condition of the lettuce to the broker, Harry Rosenthal, 
who, in turn notified complainant of respondent’s complaint. On 
the same day, after an unsuccessful effort to sell the shipment as | 
a carload, respondent turned it over to the Gridley-Maxon Com- | 
pany at Chicago, Illinois, for sale on a consignment basis. The 
proceeds of the resale of the lettuce in the amount of $1,050.17, 
less $8.80 for ice at Chicago, or a net of $1,041.37, were paid to 
complainant on account, without prejudice to complainant’s rights 
to the balance alleged to be due under the contract. 


7. The complaint was filed on October 7, 1955, which was 
within 9 months after accrual of the alleged cause of action. 


CONCLUSIONS 


This shipment of lettuce was purchased on April 22, 1955, while 
in transit. The terms of sale were f. o. b. shipping point accept- 
ance, whereunder the buyer may not reject the shipment upon 
delivery, even though the merchandise should fail to comply with 
the warranties of sale. The buyer may, however, recover damages [| 
for breach of an implied warranty of suitable shipping condition | 
(7 CFR 46.24(1)). 
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Under section 46.24(k) of the regulations, in the case of a re- 
consigned or rolling car, the commodity must be in suitable ship- 
ping condition at the time of sale. Thus, in this case, the lettuce 
was required to be in suitable shipping condition at the time of 
sale to respondent on April 22, 1955. 


Complainant contends that the implied warranty of suitable 
shipping condition is inapplicable because the shipment was not 
handled under normal transportation service and conditions. Evi- 
dence was offered to show that the shipment was subjected to a 
delay of two days while en route, in that it did not arrive at desti- 
nation until the seventh morning after shipment, whereas the 
normal transit time from Mesa, Arizona, to Chicago, Illinois, is 
five days. 


It should be noted, however, that in a transaction involving a 
rolling or reconsigned shipment, the question of suitable shipping 
condition is reckoned from the date of sale, not the date of original 
shipment. Thus, any abnormality in transportation service or 
conditions in this case would have had to occur between the date 
of sale and the date of arrival in order to nullify the implied war- 
ranty of suitable shipping condition. There is no evidence of any 


delay or mishandling of the shipment between those dates. The 


refrigeration of the lettuce on arrival appears to have been excel- 


lent. No evidence of any defect in the railroad equipment was 


offered. On the basis of the evidence, we are unable to conclude 


| that the transportation service and conditions afforded this ship- 


ment between the date of sale and the date of arrival were abnor- 
mal. Therefore, the implied warranty of suitable shipping condi- 
tion is applicable. 

Respondent testified that he was unable to obtain a prompt 
Federal inspection of the lettuce on arrival. Accordingly, he called 
in the City Perishable Inspection Service, a private inspection 
agency, to examine the shipment. The inspector appeared at the 
hearing and testified from his original pencilled notations made 
at the time of his inspection. He found 30 to 40 percent of the 
heads of lettuce showing internal Tipburn, 15 to 25 percent show- 
ing Rib Blight and an average of 14 percent showing decay and 
mold, generally on the outer leaves and ribs. 

Complainant calls attention to the fact that the lettuce was also 
inspected on the date of arrival by the Western Weighing and 
Inspection Bureau, a railroad inspection agency. This inspection 
showed only 15 to 25 percent of the heads damaged by Tipburn 
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and an average of only 4 percent decay. No mention was made of 
Rib Blight. The inspection certificate of the Western Weighing 
and Inspection Bureau was in evidence as a part of the report of 
investigation. The inspector was not called to testify at the 
hearing. 

There is considerable variance in the findings of the two private 
inspectors. The differences may be explained in part by the fact 
that they examined different sample cartons, and there appears 
to have been a lack of uniformity in the condition of the lettuce 
from carton to carton. Regardless of the reasons for the differ- 
ence, in considering the question of whether the shipment was 
abnormally deteriorated on arrival, it must be determined which 
inspection presents the more reliable report of the actual condition 
of the lettuce. 


It is a well recognized rule that oral testimony given under oath 
at a hearing, where it may be subjected to cross-examination and 
where the Presiding Officer has an opportunity to observe the 
demeanor of the witness on the stand, is entitled to greater weight 
than the unsworn evidence contained in the report of investiga- 
tion. Anonymous, 8 A.D. 43 (1949). The inspector from the City 
Perishable Inspection Service testified at length regarding his 
experience and qualifications as an inspector. He gave a detailed 
account of the method he used in inspecting the lettuce. The facts 
shown on his inspection certificate were buttressed by his detailed 
pencilled notations made at the time of his inspection, and also 
his personal memory of this particular inspection. He was sub- 
jected to a full cross-examination by the Presiding Officer. Con- 
trasted to this, the certificate of inspection issued by the Western 
Weighing and Inspection Bureau stands alone. The Presiding 
Officer had no opportunity to observe the inspector on the witness 
stand. There is no information in the record regarding his ability 
or qualifications, and no opportunity for cross-examination was 
afforded whereby the reliability of his findings may have been 
tested. In view of these circumstances, it is proper to accept the 
report of the City Perishable Inspection Service, as set out in 
Finding of Fact No. 5 herein, as a correct statement of the condi- 
tion of this lettuce on arrival at Chicago. 


The arrival condition of the lettuce was clearly abnormal and 
sufficient in itself to indicate that it was not in suitable shipping 
condition at the time it was sold to respondent three days earlier. 
Respondent accepted the shipment on arrival, as he was required 
to do under the terms of sale. Respondent gave prompt notice that 
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the lettuce arrived in an unsatisfactory condition. Having fulfilled 
these obligations, respondent is in a position to recover damages 
resulting from the breach of warranty, and the damages may be 
set off against the amount due on the purchase price of the 
shipment. 


The measure of damages is the difference between the value of 
the lettuce which was delivered, and the value it would have had 
if it had complied with the warranties of sale. The lettuce was 
resold promptly on arrival. The indications are that the returns 
obtained from the resale were excellent, considering the condition 
of the merchandise delivered. This being the case, the net amount 
received on the resale may be accepted as the actual value of the 
lettuce delivered. 


In considering what the value of the lettuce would have been if 
it had complied with the warranties of sale, it should be pointed 
out that this lettuce was sold without grade or representation as 
to quality. It was sold under a brand name which respondent hesi- 
tated to buy because it was not considered a “best label” or a 
brand name under which the shipper packs his best merchandise. 
Thus, it cannot be said that this lettuce should have commanded 
the highest quoted market price, had it arrived without abnormal 
deterioration, nor would it be possible to determine where in the 
range of the quoted market prices this lettuce should be placed. 
In these circumstances, it is appropriate to accept the contract 
price which respondent agreed to pay. complainant for the lettuce 
as representing its reasonable market value. 


Having accepted these values, it follows that respondent has 
satisfied his obligation to complainant in full by remitting the net 
proceeds of the resale of the lettuce, since the balance of the con- 
tract price remaining unpaid is equal to the damages suffered by 
respondent, which he is entitled to set off against the purchase 
price. Accordingly, the complaint should be dismissed. 

In respondent’s counter-complaint, damages are sought for com- 
plainant’s failure to deliver lettuce which complied with the war- 
ranties of sale. The question of damages resulting from the breach 
of warranty is discussed in the preceding paragraphs, and the 
conclusions therein are equally applicable to respondent’s counter- 
complaint. Since respondent’s damages are to be set off against 
the purchase price, there can be no further recovery of damages 
in the counter-complaint. For this reason, the counter-complaint 
should be dismissed. 
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ORDER 


The complaint is dismissed. 
The counter-complaint is dismissed. 
Copies of this order shall be served on the parties. 


(No. 4896) 


L. E. RAND COMPANY v. H. G. WHITED AND/OR H. FAIR & Son. : 


PACA Docket No. 6469. Decided December 20, 1956. 


F.o.b. on a Delivered Basis—Rejection Not Within 
Reasonable Period—Failure to Pay 


The complaint is dismissed as to H. G. Whited who acted solely as broker [7 


in this transaction. Since the shipment was not rejected within a reason- 


able period and since there was no breach of warranty as to condition, [7 


grade or quality, it is concluded that respondent H. Fair & Son is 
liable for the full purchase price. 


. Walter S. Sage, of Fort Fairfield, Maine for complainant, Mr. Philip C, [| 
Roberts, of Fort Fairfield, Maine, for respondent H. G. Whited. Mr. 
Erwin L. Pineus, of Philadelphia, Pennsylvania, for respondent H. 


Fair & Son. Mr. John C. Chernauskas, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- | 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed with the Department on February 


16, 1955, and alleges that complainant sold a carload of potatoes [ 


to respondent H. G. Whited; that said potatoes were shipped to 
respondent H. Fair & Son, as directed by respondent H. G. Whited; 
and that respondent H. G. Whited has failed and refused to pay 
the full purchase price thereof. Complainant seeks reparation in 
the amount of the purchase price, $1,012.50. 


A copy of the formal complaint, together with a copy of the 


report of investigation made by the Department, was served upon 
respondent H. Fair & Son on March 10, 1955, and upon respondent 
H. G. Whited on March 12, 1955. A copy of the report of investi- 
gation was served upon complainant on March 11, 1955. 
Respondent H. Fair & Son filed an answer with the Department 
on March 24, 1955, generally denying liability. Answering further, 
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this respondent alleges that the potatoes, upon arrival, contained 
defects and failed to grade U. S. No. 1; and that this respondent 
notified complainant of the poor condition of the potatoes and sub- 
sequently sold the potatoes for the net amount of $294.08, which 
amount was tendered to but was not accepted by complainant. 


Respondent H. G. Whited filed his answer with the Department 
on April 1, 1955, and generally denied liability. He alleged further 
that he acted in this transaction solely in the capacity of a broker. 


Respondent H. Fair & Son requested an oral hearing, which was 
held in Philadelphia, Pennsylvania, on February 8, 1956. Neither 
complainant, L. E. Rand Company, nor respondent H. G. Whited 
appeared at said hearing. However, the depositions of L. E. Rand 
and H. G. Whited were introduced and received in evidence on 
behalf of complainant. Respondent H. Fair & Son appeared at the 
hearing and presented the testimony of its witnesses, Morris Fair, 
a partner of the firm of H. Fair & Son, Harry S. Witt, a Railroad 
Perishable Inspection Agency inspector, and Ruby Steinman, a 
trucker. 


FINDINGS OF FACT 


1. Complainant, L. E. Rand, is an individual doing business as 
L. E. Rand Company whose address is Box 269, Ft. Fairfield, 
Maine. 


2. Respondent H. G. Whited is an individual doing business in 
his own name and whose address is Ft. Fairfield, Maine. Respond- 
ent H. Fair & Son is a partnership composed of Harry Fair and 
Morris Fair whose address is 114-116 Dock Street, Philadelphia, 
Pennsylvania. At the time of the transaction involved herein, both 
respondents were licensed under the act. 


8. On or about May 17, 1954, in the course of interstate com- 
merce, complainant sold to H. Fair & Son a carload of U. S. No. 1, 
Size A, 2” minimum, Maine Katahdin potatoes, consisting of 900 
50-pound sacks, at an agreed price of $2.25 per cwt., f.o.b. ship- 
ping point, on a delivered basis, or for a total purchase price of 
$1,012.50. The sale was negotiated by a broker, H. G. Whited. 
Complainant was instructed by the broker to invoice the potatoes 
to H. G. Whited and to ship the car open to H. Fair & Son at Phila- 
delphia, Pennsylvania. 


4. Potatoes meeting contract specifications were shipped to 
respondent H. Fair & Son in car BAR 6690 on or about May 17, 





1344 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 15 A.D. 1342 


1954. There is no record of inspection of the potatoes at shipping 
point. They arrived at destination on or about May 21, 1954, and 
were accepted by H. Fair & Son. On or about May 25, 1954, re. 
spondent H. Fair & Son complained to the broker, H. G. Whited, 
about the condition of the potatoes and was instructed by the 
broker to obtain an inspection. An inspection was made by the 
Railroad Perishable Inspection Agency on May 25, 1954. It certi- 
fied to the following: 


“Stock is mature dry and firm. Few show budding sprouts. f 
Range 0-8%, average 3% decay; decay is wet breakdown [ 
many following a soft shriveled condition. Many bags are wet | 
spotted due to decay shown.” 


5. The potatoes were sold by respondent H. Fair & Son for : 
the net sum of $294.08. This sum was tendered to complainant as | 
payment in full for the potatoes, but was refused. r 


6. The formal complaint was filed on February 16, 1955, which ; 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Under the contract involved herein, complainant agreed to sell 
to respondent H. Fair & Son, hereinafter referred to as Fair, 900 
50-pound bags of U. S. No. 1, Size A, 2” minimum, Maine Katah- 
din potatoes, at $2.25 per cwt., f.o.b. on a delivered basis. The 
terms of the contract are not in dispute and it is clear from the 
evidence and the testimony of record that the parties were agreed 
that the term “f.o.b. on a delivered basis” meant that the potatoes 
were to be f.o.b. as to price and delivered as to condition, grade, 
and quality. In other words, the buyer was to pay the freight as in 
a straight f.0.b. sale, but the potatoes had to comply with the con- 
tract requirements at destination with regard to condition, grade, 
and quality. Although the term used by the parties is not defined 
in the regulations issued by the Department, it has been construed, 
as stated above, in previous decisions under the act. Wilensky & 
Company v. M. & M. Produce Company, 3 A.D. 1009 (1944); 
Litman Produce Company v. Frank Jill of Florida, Inc., S. 1047 
(1935). 

Complainant shipped the potatoes to Fair on May 17, 1954. The 
potatoes were contained in car BAR 6690. After normal transpor- 
tation service and conditions, the potatoes arrived at destination 
in Philadelphia on May 21, 1954. Fair was notified of their arrival 
at 12:20 p.m. on that day. However, this respondent made no 
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effort to inspect or unload the potatoes until May 25, 1954. During 
this period of May 21 through May 25, 1954, the records of the 
United States Weather Bureau, of which we take official notice, 
show that the average temperatures for the Philadelphia area 
were as follows: May 21, 56° F.; May 22, 63° F.; May 23, 66° F.; 
May 24, 68° F.; May 25, 66° F. 

On May 25, 1954, when Fair started to unload the potatoes, it 
discovered that some of the sacks were “wet.” This respondent 
then proceeded to notify the broker, respondent H. G. Whited, of 
this condition. The broker advised Fair to have the potatoes 
inspected and an inspection was consequently made on May 25, 
1954, at 9:45 p.m., d.s.t., by the Railroad Perishable Inspection 
Agency. Its report certified the potatoes to be as follows: 

“Stock is mature dry and firm. Few show budding sprouts. 
Range 0-8%, average 3% decay; decay is wet breakdown 
many following a soft shriveled condition. Many bags are wet 
spotted due to decay shown.” 
Since the potatoes arrived at destination on May 21, 1954, and 
Fair failed to reject them within a reasonable time, 24 hours as 
provided in the regulations (7 CFR 46.2(r)), the potatoes are 
deemed to have been accepted. Having accepted the potatoes, Fair 
is liable for the full purchase price thereof unless it can show that 
there was a breach of warranty for failure to deliver potatoes 
meeting contract specifications and that it was damaged there- 
from. Said damages would then be set off against the purchase 
price due complainant. 

In essence, Fair has alleged that there was a breach of war- 
ranty in that the potatoes did not meet U. S. No. 1 specifications 
at destination as required by the contract. In support of its alle- 
gation, this respondent refers to the inspection of the potatoes by 
the Railroad Perishable Inspection Agency made on May 25, 1954. 
The pertinent portion of the inspection report is set forth above 
and recites that the potatoes contained 0-8%, average 3% decay 
resulting from wet breakdown. However, we must point out that 
this inspection was made on May 25, 1954, after the car of pota- 
toes had set on track for 4 days in temperatures ranging from 56° 
F. to 68° F. As evidenced by the inspection report, the tempera- 
ture of the potatoes themselves was 67° F. at the top and 64° F. 
at the bottom of the car. In addition, these potatoes were old or 
mature. 

In view of the above, we find it difficult, if not impossible, to 
make a determination that these potatoes failed to meet U. S. No. 
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1 specifications when they arrived at destination. We are espe- 
cially influenced by the fact that these potatoes were old or mature 
and contained an average of only 3% decay after sitting on track 
for 4 days in the above temperatures. Accordingly, we must con- 
clude that Fair has failed to sustain the burden of proving that 
there was a breach of warranty by complainant. In view of the 
above, it is our further conclusion that Fair is liable to complain- 
ant for the full purchase price of the potatoes. 


It is the contention of both respondents that complainant, after 
being informed of the condition of the potatoes, agreed to allow 
Fair to handle them for complainant’s account. This is denied by [ 
complainant who alleges that, when informed of the complaints, 
he did not give any instructions regarding the disposition of the 
potatoes, since Fair failed to reject them within the prescribed 
time and, therefore, had accepted them. The evidence of record 
strongly supports complainant’s allegations and, accordingly, it 
is our conclusion that there was no agreement to allow Fair to 
handle the potatoes for complainant’s account. 

The evidence of record also clearly shows that the respondent 


H. G. Whited acted in the transaction solely in the capacity of a 
broker and this fact is substantially admitted by complainant. 


There being no evidence, nor was it alleged, that the broker’s con- 
duct was improper or wrongful, the complaint as to respondent 
H. G. Whited should be dismissed. 


The failure of respondent H. Fair & Son to pay to complainant 
the agreed purchase price of the potatoes is in violation of section 
2 of the act. Accordingly, reparation in the amount of the pur- 
chase price, $1,012.50, with interest, should be awarded complain- 
ant against respondent H. Fair & Son. 


ORDER 


Within 30 days from the date of this order, respondent H. Fair 
& Son shall pay to complainant, as reparation, $1,012.50, with 
interest thereon at the rate of 5 percent per annum from June 1, 
1954, until paid. 

The complaint as to respondent H. G. Whited is hereby dis- 
missed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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(No. 4897) 


BELL & JARVIS v. WALTER JONES. PACA Docket No. 6908. Decided 
December 21, 1956. 


Failure to Pay—Default 


Pursuant to the rules of practice, failure to answer the complaint con- 
stitutes an admission of the facts alleged in the complaint. 


Mr. W. J. Vaughan, Eastern Shore Shippers Traffic Association, of Onley, 
Virginia, for complainant. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on August 28, 1956. The formal 
complaint was filed on September 20,1956. Complainant seeks an 
award of reparation in the amount of the $637.50, which is alleged 
to be the purchase price of a truckload of potatoes sold and deliv- 
ered by complainant to respondent in June 1956. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on September 29, 1956. A copy of the report of investiga- 
tion was served upon complainant’s representative on September 
30, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Theron Potter 
Bell, Jr. and George Temple Jarvis, doing business as Bell & 
Jarvis, whose address is Machipongo, Virginia. 

2. Respondent is an individual, Walter Jones, doing business 
as Walter Jones, whose address is Main Street Extended, Cris- 
field, Maryland. At the time of the transaction involved herein, 
respondent was licensed under the act. 
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3. On or about June 30, 1956, in the course of foreign com- 
merce, complainant sold to respondent a truckload of 300 50- 
pound sacks of U. S. No. 1 potatoes at $2.121%4 per sack, f.o.b. 
Machipongo, Virginia, or a total agreed purchase price of $637.50. 

4. On or about June 30, 1956, complainant loaded on a truck 
supplied by respondent at Machipongo, Virginia, potatoes meet- 
ing the requirements of the contract. Respondent accepted the 
potatoes and thereafter transported them to Canada. 


5. The purchase price of the truckload of potatoes is $637.50, 
no part of which has been paid by respondent to complainant. 

6. The formal complaint was filed on September 20, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

The failure of respondent to pay promptly to complainant the 
agreed purchase price for the truckload of potatoes is a violation 


of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $637.50 with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $637.50, with interest thereon 
at the rate of 5 percent per annum from August 1, 1956, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4898) 


F. B. BELL v. WALTER JONES. PACA Docket No. 6909. Decided 
December 21, 1956. 


Failure to Pay—Default 


The failure of respondent to answer the complaint constitutes an admission 
of the facts alleged in the complaint. 


Mr. W. J. Vaughan, Eastern Shore Shippers Traffic Association, of Onley, 
Virginia, for complainant. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on September 20, 1956. Complain- 
ant seeks an award of reparation in the amount of $2,940 which 
is alleged to be the unpaid purchase price of two truckloads of 
potatoes sold and delivered to respondent in June 1956. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
spondent on September 29, 1956. A copy of the report of investi- 
gation was served upon complainant’s representative on Septem- 
ber 30, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank B. Bell, doing busi- 
ness as F. B. Bell, whose address is Machipongo, Virginia. 


2. Respondent is an individual, Walter Jones, whose address 
is Main Street Extended, Crisfield, Maryland. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


3. On or about June 23, 1956, in the course of foreign com- 
merce, complainant sold to respondent two truckloads of U.S. 
No. 1, Size A, white potatoes, each load consisting of 700 50-pound 
sacks at $2.10 per sack, or $1,470 per load, f.o.b. shipping point 
in the State of Virginia. 


4. On or about June 23, 1956, complainant loaded on trucks 
supplied by respondent potatoes meeting the specifications of the 
foregoing contract. Respondent accepted the potatoes and there- 
after transported the shipments by truck from loading point in 
the State of Virginia to Montreal, Quebec, Canada. 


5. The total purchase price of the two shipments is $2,940, no 
part of which has been paid to complainant by respondent. 
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6. The formal complaint was filed on September 20, 1956, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the total 
agreed purchase price for the two shipments of potatoes is a vio- 
lation of section 2 of the act. Complainant should be awarded re- 
paration in the amount of $2,940 with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,940 with interest thereon 
at the rate of 5 percent per annum from July 1, 1956, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4899) 


C. L. STRATTON v. TEXAS FRUIT COMPANY. PACA Docket No. 
6689. Decided December 21, 1956. 


Consignment—Brokerage—Deficit—Failure to Pay 


There is no evidence of negligence on complainant’s part in handling this 
shipment for respondent’s account, and respondent is ordered to pay to 
complainant the amount of the deficit. The claim for brokerage is not 
allowed. 

Complainant, pro se. Respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on October 4, 1955, complainant al- 
leges that respondent consigned to him a carload of peppers to be 
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handled for respondent’s account; that the peppers were handled 
in accordance with respondent’s authorization; that a deficit of 
$275.73 was incurred; and that respondent has failed to pay said 
deficit and complainant’s brokerage. Complainant seeks reparation 
in a total amount of $336.13. 

A copy of the formal complaint and a copy of the report of in- 
vestigation made by the Department were served upon respondent 
on December 22, 1955. A copy of the report of investigation was 
served upon complainant on December 23, 1955. Respondent’s 
answer was filed on January 16, 1956. In his answer respondent 
contends that during a telephone conversation with complainant 
after arrival of the shipment, complainant assured respondent 
against a deficit for freight charges, and that upon such assur- 
ance respondent agreed for the peppers to be reconsigned to an- 
other dealer at Los Angeles. In substance, respondent denies re- 
sponsibility for the deficit incurred and claimed by the complain- 
ant. 

The amount involved in this proceeding is under $500 and the 
issues are submitted upon the sworn statements of the parties, 
pursuant to the shortened procedure provided for in the rules of 
practice. Under this procedure, complainant requested that his 
complaint and exhibits be considered as his opening statement of 
facts and in addition submitted a telegram received from re- 
spondent in January 1955. No answering statement was filed by 
respondent. 






























FINDINGS OF FACT 


1. Complainant is an individual, C. L. Stratton, whose ad- 
dress is 219 Wholesale Terminal Building, 1304 East Seventh 
Street, Los Angeles, California. 


2. Respondent is an individual, George Eby, Jr., doing busi- 
ness as Texas Fruit Company, whose address is P. O. Box 108, 
McAllen, Texas. At the time of this transaction, respondent was 
licensed under the Act. 


3. On or about December 2, 1954, in the course of interstate 
commerce, respondent entered into an oral agreement with com- 
plainant for the sale by complainant for respondent’s account of 
a carload of Bell peppers, consisting of 604 bushel baskets. 





















4. The peppers were shipped on November 30, 1954, in car 
ART 27445 from McAllen, Texas, and were diverted to complain- 
ant at Los Angeles, California, on December 2, 1954. 
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5. The shipment arrived at Los Angeles on Friday, December 
10, 1954, in time for Monday’s market, December 13, 1954. On 
December 13 complainant examined the peppers and, finding them 
to be in reasonably good condition, contacted a number of dealers 
in an effort to sell the peppers, but was unsuccessful in finding a 
buyer. 


6. On December 15, 1954, complainant telephoned respondent 
and informed him that the market for peppers at Los Angeles 
was slow, that he had been unable to find a buyer for the peppers, 
and that some decay had become apparent in the shipment. Com- 
plainant suggested that the peppers be reconsigned to Williams 
and Sons Produce Company at Los Angeles for distribution to 
the trade. Respondent agreed to this suggestion and complainant 
released the car to Williams and Sons Produce Company. 


7. Complainant received net proceeds from the sale of the 
peppers in the amount of $257.08. Complainant paid freight 
charges in the amount of $532.81. After deducting the net pro- 
ceeds from the freight charges there was a deficit of $275.73 on 
the shipment. 


8. There is due and owing from respondent to complainant 
the deficit of $275.73. 


9. An informal complaint was filed on April 21, 1955, which 
was within 9 months after accrual of the cause of action herein 
alleged. 


CONCLUSIONS 


The parties are in agreement that on December 15, 1954, re- 
spondent authorized complainant to turn the carload of peppers 
over to Williams and Sons Produce Company to be sold for re- 
spondent’s account, and that this was done. Complainant alleges 
that he paid the freight charges of $532.81; that the peppers were 
sold for net proceeds of $257.08; and that he is entitled to be 
reimbursed for the resulting deficit of $275.73, plus brokerage 
of $60.40, or a total of $336.13. 


Respondent’s principal defense, as alleged in his answer, is that 
during the telephone conversation on December 15, 1954, com- 
plainant assured respondent that there would be no recourse 
against respondent for the freight charges in case there was a 
deficit and that, upon such assurance, respondent agreed to the 
consignment of the peppers to Williams and Sons Produce Com- 
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pany. Complainant denies giving any such assurance. Since re- 
spondent has alleged that such assurance was given, he has the 
burden of proving it by a preponderance of the evidence. The only 
evidence on this point is the conflicting statements of the parties, 
which statements are entitled to equal credence. Under these cir- 
cumstances, it is concluded that respondent has failed to sustain 
the necessary burden of proof. 


Respondent also contended in a letter to the Department, dated 
August 21, 1955, that complainant should have abandoned the 
peppers to the carrier on account of their poor condition on ar- 
rival, in which event the carrier would have been unable to col- 
lect any deficit in the freight charges. This is also mentioned in 
a telegram which respondent sent to complainant on January 7, 
1955. Complainant states, however, that he was unable to aban- 
don the shipment to the carrier since the peppers when first in- 
spected appeared to be in reasonably good condition. Complainant 
further stated that it was not until after the peppers were un- 
loaded from the car that they developed spots and then deterio- 
rated very quickly. 


If it is respondent’s position that complainant was negligent 
in failing to abandon the peppers to the carrier, it is concluded 
that respondent has failed to sustain the burden of proof on this 
point. We have consistently held that a commission merchant does 
not insure the success of an undertaking or guarantee against mis- 
takes or errors of judgment. Cleveland Vegetable Market Co. v. 
Simon Siegel Co., 9 A.D. 713; Samuel George v. Showker 
Brothers, 8 A.D. 702. 


The record shows that 279 baskets of the peppers were sold for 
net proceeds of $257.08. The remaining 325 baskets of peppers in 
the car were dumped or used for refilling. Complainant paid the 
freight charges of $532.81 and received the net proceeds of 
$257.08, leaving a deficit of $275.73. In addition to his claim for 
this deficit, complainant seeks to recover brokerage charges of 
$60.40, evidently computed at the rate of 10 cents per basket for 
the 604 baskets in the shipment. Since the usual commission 
charges of $38.43 were deducted from the sales returns, an ad- 
ditional charge for brokerage or commission is not allowable in 
the absence of a showing of specific agreement by the shipper to 
pay such charge. Complainant has not alleged or offered proof 
to show that this charge was agreed upon, either in connection 
with the original consignment transaction or the agreement to 
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turn the shipment over to Williams. Accordingly, the claim for | 


brokerage is not allowed. 

Respondent’s failure to pay to complainant the deficit of $275.73 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in this amount, plus interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $275.73, with inter- 
est thereon at the rate of 5 percent per annum from February 1, 
1955, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 4900) 


DUBAL PACKING COMPANY v. SARRAF PRODUCE. PACA Docket No. 
6904. Decided December 28, 1956. 


Failure to Pay—Default 


The failure of respondent to answer the complaint constitutes an admission 
of the facts alleged in the complaint. 


Mr. T. C. Curry, of DeBary, Florida, for complainant. Mr. A. D. McCollum, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on July 23, 1956. The formal 
reparation complaint was filed on September 10, 1956. Complain- 
ant seeks an award of reparation in the amount of $541, which is 
alleged to be the unpaid balance due in connection with the sale of 
a truckload of lettuce to respondent during May 1956. 


A copy of the report of investigation made by the Department 
was served upon complainant’s representative on October 5, 1956. 
A copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on October 8, 1956. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Frank J. Bale- 
strieri, Clarence J. Molinari, and Henry W. Sgheiza, doing busi- 
ness as DuBal Packing Company, whose address is Post Office 
Box 254, Salinas, California. 


2. Respondent is an individual, Rafic Sarraf, doing business 
as Sarraf Produce, whose address is 121 North 18th Street, Edin- 
burg, Texas. At the time of the transaction complained of here- 
in, respondent was licensed under the act. 


3. On or about May 11, 1956, in the course of interstate com- 
merce and by contract negotiated through broker W. B. Smith 
Co., San Antonio, Texas, complainant sold to respondent approxi- 
mately 280-300 crates of icepack lettuce, 5 dozen size, good quali- 
ty and solidity, at $2.60 per crate, f.o.b. Salinas, California, plus 
a $15 charge for top-ice. 


4. On or about May 11, 1956, complainant shipped by truck 
from Salinas, California, to respondent at Edinburg, Texas, 260 
crates of lettuce of the kind and quality specified in the contract 
of sale. Respondent received and accepted the lettuce. 


5. The total purchase price of the lettuce, plus the charge for 
top-ice, is $691. Of this amount, respondent has paid $150, leav- 
ing due and owing by respondent to complainant a balance of 
$541. 


6. The formal complaint was filed on September 10, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay to complainant the balance due in 


connection with the sale of the lettuce is in violation of section 2 } 


of the act. Complainant should be awarded reparation in the 
amount of $541 with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall | 
pay to complainant, as reparation, $541, with interest thereon at } 


the rate of 5 percent per annum from June 1, 1956, until paid. 


The facts and circumstances set forth herein shall be published, [7 


Copies hereof shall be served upon the parties. 


(No. 4901) 


In re FRANCIS MESSINA. PACA Docket No. 6927. Decided Decem- 
ber 28, 1956. 


Application for License Granted—Consent Order 


Respondent shall be issued a license under the act. However, this license } 


shall be suspended for 90 days if it is found, after opportunity for 
hearing, that respondent has violated the act or regulations within two 
years from the effective date of this order. 


Mr. John C. Chernauskas, for complainant. Respondent, pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- | 


modities Act, 1930, as amended (7 U.S.C. 499a et seq.). On Oc- 
tober 30, 1956, Francis Messina applied to the Regulatory Branch, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture, for a license under the 
act as a commission merchant, dealer, or broker to engage in the 


business of handling fresh and frozen fruits and vegetables in | 


interstate and foreign commerce. On December 20, 1956, the Chief 
of the Regulatory Branch, Fruit and Vegetable Division, filed a 
notice to show cause why a license should not be denied to the re- 
spondent because of past actions of the character prohibited by 
the act. 

The respondent filed an answer on December 20, 1956, and in 
said answer admitted all the allegations of fact set forth in the 
notice to show cause, and offered to waive oral hearing and all 
further proceedings in this matter if the Department would con- 
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sent and agree to the issuance of an order which provides for the 
immediate issuance of a license to the respondent and the imposi- 
tion of a 90-day suspension of such license, such suspension to be 
held in abeyance and not become effective unless the respondent 
again violates the act within two years from the effective date of 
the order. 

On December 21, 1956, the Department, through John J. Di- 
mond, Chief, Regulatory Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service, consented and agreed, in effect, 
to the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent, Francis Messina, is an individual whose ad- 
dress is 142 Dock Street, Philadelphia, Pennsylvania. 


2. Respondent and John A. Gramigna were the individuals 
composing a partnership trading as Messina and Gramigna whose 
address was 152 Dock Street, Philadelphia 6, Pennsylvania. 


3. Pursuant to licensing provisions of the act, License No. 
148928 was issued to said partnership on December 9, 1953, to 
trade as Messina and Gramigna. This license terminated on De- 
cember 9, 1956. 


4. During the period May 12 to May 20, 1955, the above 
named partnership received on consignment from Conrad Beech, 
Lakeland, Florida, four truckloads of watermelons for which it 
did not maintain an adequate record of sales and failed to truly 
and correctly account. 


5. On or about June 27 and July 5, 1955, the partnership re- 
ceived on consignment from Suwannee River Valley Produce Co., 
Trenton, Florida, cars of watermelons, BREX 75880, BREX 
75440, and BREX 74572, for which it did not maintain an ade- 
quate record of sales and failed to truly and correctly account. 


6. On or about July 13, 1955, the partnership received on con- 
signment from Cox Brothers, Manassas, Georgia, cars of water- 
melons, SAL 28224 and SAL 79391, for which it did not maintain 
adequate sales records and failed to truly and correctly account. 


7. During August 1955, the partnership received on consign- 
ment from John Williamson, Cardwell, Missouri, cars of water- 
melons, PFE 7164 and SSW 58037, for which it did not maintain 
adequate sales records and failed to truly and correctly account. 
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8. During the period June 17 to July 11, 1955, the partnership 
received on consignment from T. F. Lindsey, Trenton, Florida, 
cars of watermelons, FGEX 50820, FGEX 55100, FGEX 50222, 
ACL 17373, SFEX 65711, FGEX 34843, FGEX 16364, FGEX 
55122, and FGEX 57654 (or 52654) for which adequate sales 
records were not maintained and for which incorrect accountings 
were rendered. 


9. On or about May 29 and June 6, 1955, the partnership re- 
ceived on consignment from L. V. Hart, DeLand, Florida, two 
truckloads of watermelons for which it did not maintain adequate 
sales records and failed to truly and correctly account. 


10. Respondent was responsible in whole or in part for the 
violations of the act set forth above. 


CONCLUSIONS 


Respondent in his answer admitted the violations of the act as 
set forth in the Findings of Fact and requested that a license be 
issued under the conditions outlined in the Preliminary State- 
ment. Complainant has consented to and, in effect, recommended 
that such an order be issued. Accordingly, pursuant to section 
47.26(b) of the rules of practice, such an order shall be issued. 


ORDER 


Respondent shall be issued a license under the act and said li- 
cense is hereby suspended for a period of ninety (90) days, such 
suspension to be held in abeyance and not become effective unless 
respondent shall be found, after opportunity for a hearing, to 
have violated the act or the regulations issued thereunder within 
two years from the effective date of this order. 

Copies hereof shall be served upon the parties. 


(No. 4902) 


PRODUCE CLEARINGS v. BOULDIN FRUIT Co., INc. PACA Docket 
No. 6775. Decided December 81, 1956. 


Assignment—Admission of Liability 


The rights in action of Cutler Fruit Co., Inc., against respondent were sold 
and assigned to complainant. Respondent admits liability for the total 
purchase price and states that it is willing to pay the money to the 
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claimant which the Department determines is entitled thereto, Repara- 
tion is awarded to complainant. 


Mr. William J. Cusack, of Los Angeles, California, for complainant. Re- 
spondent, pro se. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed by complainant on November 28, 
1955, and the formal complaint was filed on January 18, 1956. 
Complainant alleges that during November 1955, Cutler Fruit 
Co., Inc., of Cutler, California, sold and delivered to respondent 
two lots of tomatoes for the total purchase price of $4,733; that 
the seller’s claim against respondent for the total price was 
assigned to complainant; and that the amount of $4,733 is due 
and owing to respondent to complainant. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on April 16, 1956. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on the same date. 

Respondent filed an answer on April 25, 1956, alleging that it 
has not paid complainant the amount of $4,733 because Cal-Bert 
Shippers, Inc., of National City, California, claims that as owners 
and shippers of the tomatoes it is entitled to payment. Respondent 
alleges further that it is willing to pay the money to the claimant 
which the Department determines is entitled thereto. 

Although the amount involved in this proceeding exceeds $500, 
neither party requested an oral hearing. Accordingly, the short- 
ened method of procedure was followed as provided in section 
47.20 of the rules of practice. Pursuant to such procedure, com- 
plainant requested that its verified complaint and attached ex- 
hibits be considered as its opening statement. Respondent re- 
quested that its verified answer and attached exhibits be consid- 
ered as its answering statement. Complainant filed a statement 
in reply. 

FINDINGS OF FACT 


1. Complainant, Produce Clearings, is a corporation whose 
address is 794 South Central Avenue, Los Angeles, California. 


2. Respondent, Bouldin Fruit Co., Inc., is a corporation whose 
address is 216 South Compress Street, Oklahoma City, Oklahoma. 
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At the time of the transactions involved herein, respondent was 
licensed under the act. 

3. On or about November 2, 1955, in the course of interstate 
commerce, Cutler Fruit Co., Inc., of Cutler, California, sold to 
respondent 700 lugs of tomatoes contained in car RD 20503, which 
was then on track in Oklahoma City, at $2.75 per lug, f.o.b. ship- 
ping point in the State of California, making a total price of 
$1,925. These tomatoes had been shipped by Cal-Shippers, Inc., 
from California, on October 28, 1955, and sold to Cutler Fruit Co., 
Inc., on or before November 2, 1955. Respondent accepted the 
tomatoes at Oklahoma City, Oklahoma, without complaint. 


4. On or about November 8, 1955, in the course of interstate 
commerce, Cutler Fruit Co., Inc., of Cutler, California, sold to 
respondent 500 crates of tomatoes, 85 percent U.S. No.1 or better, 
for a total price of $2,808, f.0.b. shipping point in the State of Cali- 
fornia. Pursuant to this contract, Cutler Fruit Co., Inc., delivered 
to respondent 500 lugs of tomatoes which Cutler Fruit Co., Inc., 
had purchased from Cal-Bert Shippers, Inc., and which had been 
shipped by truck from California. Respondent accepted the toma- 
toes at Oklahoma City, Oklahoma, without complaint. 


5. On February 17, 1958, Cutler Fruit Co., Inc., contracted in 
writing to sell to complainant all of its accounts receivable at the 
full face value, less one percent discount on the current weekly 
accounts and three percent discount on monthly or 10 EOM 
accounts. Pursuant to this contract, which was still in effect at the 
time of the transactions involved in this proceeding, Cutler Fruit 
Co., Inc., sold to complainant on or about November 7, 1955, its 
claim against respondent for the purchase price of the carload of 
tomatoes sold to respondent and sold to complainant on or about 
November 8, 1955, its claim against respondent for the purchase 
price of the truckload of tomatoes sold to respondent. Cutler Fruit 
Co., Inc., received payment from complainant. 


6. The total purchase price of the two lots of tomatoes is 
$4,733. No part of this amount has been paid by respondent to 
Cutler Fruit Co., Inc., or to complainant. 

7. The formal complaint was filed on January 18, 1956, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


It appears from the evidence in this proceeding that Cal-Bert 
Shippers, Inc., sold the two lots of tomatoes in question to Cutler 
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Fruit Co., Inc., who in turn sold them to respondent. Cutler Fruit 
Co., Inc., sold and assigned its claims against respondent to com- 
plainant and received payment but failed to pay the purchase price 
of either lot to Cal-Bert Shippers, Inc. Respondent received an 
invoice from Cutler Fruit Co., Inc., on each lot which contained 
the stamped notation “This bill is sold to and is payable only to 
Produce Clearings.” Although respondent admits liability for the 
total purchase price of the two lots of tomatoes, it states that it 
has not paid complainant because of the following telegram 
received from Cal-Bert Shippers, Inc., on November 14, 1955: 


“Truck Load Shipped Eighth 500 Tomatoes Also Shipped 
10-28 RD20503 700 Tomatoes Withhold Payment To Anyone 
But Cal Bert Shippers Inc. On These Shipments As We Are 
Shippers And Owners Of These Cars And Have Not Been 
Paid For Them.” 


Cal-Bert Shippers, Inc., is not a party to this proceeding and 
the basis of its claim against respondent does not appear. Never- 
theless, it is clear that Cal-Bert Shippers, Inc., has no right of 
action against respondent in connection with the two lots of toma- 
toes. When Cal-Bert Shippers, Inc., unconditionally sold the two 
lots of tomatoes to Cutler Fruit Co., Inc., title passed to Cutler 


Fruit Co., Inc., and when Cutler Fruit Co., Inc., unconditionally 
sold the tomatoes to respondent the title thereto passed to respond- 
ent. Cal-Bert Shippers, Inc., retailed only rights of action against 
Cutler Fruit Co., Inc., for the purchase prices agreed upon by 
them and Cutler Fruit Co., Inc., in turn, had only rights of action 
against respondent for the purchase prices agreed upon by these 
two firms. 

The rights or choses in action of Cutler Fruit Co., Inc., against 
respondent were sold and assigned to complainant for a valuable 
consideration. Complainant states that the assignments were in 
accordance with the provisions of sections 3017 and 3029, inclu- 
sive, of the Civil Code of California, and notice of assignment was 
executed by complainant and Cutler Fruit Co., Inc., and recorded 
in the office of the County Recorder, Tulare County, California, on 
March 3, 1953. Attached to the formal complaint are copies of the 
assignment agreement dated February 17, 1953, the notice of 
assignment, and the recorder’s certificate. It is well established 
that a claim for reparation is assignable. Spiller v. Atchison, T. & 
S. F. Ry. Co., 253 U.S. 117 (1920) ; Simon Siegel Co. v. Western 
Fruit Growers, Inc., 6 A.D. 952. 
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Respondent’s failure to pay to complainant the total purchase 
price of the two lots of tomatoes in the amount of $4,733 is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $4,733, with interest thereon at the 
rate of 5 percent per annum from December 1, 1955, until paid. 


Copies hereof shall be served upon the parties. 


'(No. 4903) 


PRODUCE CLEARINGS v. MCCUBBINS BROKERAGE Co. PACA Docket 
No. 6776. Decided December 31, 1956. 


Assignment—Admission of Liability 


Respondent admits liability but states that Cal-Bert Shippers, Inc., claims 
the amount involved should be paid to it. Cal-Bert Shippers, Inc., is not 
a party to this proceeding and the basis of its claim against respondent 
does not appear, The rights in action of Cutler Fruit Co., Inc., against 
respondent were sold and assigned to complainant. The amount re- 
coverable by complainant is limited to that which could have been re- 
covered by the assignor. 


Mr. William J. Cusack, of Los Angeles, California, for complainant. Re- 
spondent, pro se. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed by complainant on November 28, 
1955, and the formal complaint was filed on January 18, 1956. 
Complainant alleges that on or about November 7, 1955, Cutler 
Fruit Co., Inc., sold and delivered to respondent 650 lugs of toma- 
toes for the price of $2,304.71; that the seller’s claim against 
respondent for the price was assigned to complainant; and that 
the amount of $2,304.71 is due and owing by respondent to com- 
plainant. 
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A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on April 16, 1956. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on the same date. 

Respondent filed an answer on April 26, 1956, alleging that it 
did not purchase the tomatoes from Cutler Fruit Co., Inc., but sold 
them for the latter’s account. Respondent admits liability for 
$2,247.94, but alleges that on November 14, 1955, it received a 
telegram from Cal-Bert Shippers, Inc., of National City, Cali- 
fornia, stating that it owned the tomatoes and not to pay the 
money to anyone but them. 

Although the amount involved in this proceeding exceeded $500, 
neither party requested an oral hearing. Accordingly, the short- 
ened method of procedure was followed as provided in section 
47.20 of the rules of practice. Pursuant to such procedure, com- 
plainant requested that its verified complaint and attached exhibits 
be adopted as its opening statement. Respondent requested that 
its verified answer and attached exhibits be adopted as its answer- 
ing statement. Complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Produce Clearings, is a corporation whose 
address is 794 South Central Avenue, Los Angeles, California. 


2. Respondent is a partnership composed of S. B. McCubbins 
and Alene McCubbins, doing business as McCubbins Brokerage 
Co., whose address is P. O. Box 435, Oklahoma City, Oklahoma. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about November 11, 1955, in the course of interstate 
commerce, respondent negotiated the sale by Cutler Fruit Co., 
Inc., of Cutler, California, to A & A Tomato Company of Okla- 
homa City, Oklahoma, of 650 lugs of tomatoes contained in car 
RD20702, which was then on track in Oklahoma City. The agreed 
price was $4.25, delivered Oklahoma City, Oklahoma, making a 
total price of $2,762.50. These tomatoes had been shipped from 
California on November 4, 1955, and had been purchased by 
Cutler Fruit Co., Inc., from Cal-Bert Shippers, Inc., of National 
City, California, on November 7, 1955. 


4. The tomatoes were received and accepted by A & A Tomato 
Company. It paid to the carrier the freight charges of $482.06 and 
paid to respondent the balance of the purchase price of $2,280.44. 
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5. On February 17, 1953, Cutler Fruit Co., Inc., contracted in 
writing to sell to complainant all of its accounts receivable at the 
full face value, less 1 percent discount on the current weekly 
accounts and 3 percent on monthly or 10 EOM accounts. Pursuant 
to this contract, which was still in effect at the time of the trans- 
action involved herein, Cutler Fruit Co., Inc., sold to complainant 
on or about November 11, 1955, its claim against respondent in 
connection with the carload of tomatoes. Cutler Fruit Co., Inc., 
received payment from complainant. 


6. Cutler Fruit Co., Inc., agreed to pay respondent brokerage 
of $32.50 for negotiating the sale to A & A Tomato Company. 
Deducting this amount from the net sum received by respondent 
from the buyer, leaves a balance of $2,247.94. This amount is due 
and owing by respondent to complainant. 


7. The formal complaint was filed on January 18, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


In the formal complaint, complainant alleges that Cutler Fruit 
Co., Inc., sold the carload of tomatoes to respondent for $2,304.71. 
Respondent denies that it purchased the tomatoes, alleging that 
it sold them for the account of Cutler Fruit Co., Inc. 


The evidence establishes that the carload of tomatoes involved 
herein was shipped by Cal-Bert Shippers, Inc., from loading point 
in California on November 4, 1955, and was sold to Cutler Fruit 
Co., Inc, on or about November 7, 1955. Subsequently, Cutler Fruit 
Co., Inc., notified respondent that the shipment was en route to 
Oklahoma City, Oklahoma, billed to respondent and that it should 
sell the tomatoes on arrival. The car arrived on November 11, 
1955, and was sold by respondent, after confirmation by Cutler 
Fruit Co., Inc., to A & A Tomato Company of Oklahoma City for 
$4.25 per lug, delivered Oklahoma City. Respondent issued a con- 
firmation of sale and sent copies to the buyer and seller. Respond- 
ent also sent the buyer an invoice for the purchase price of 
$2,762.50 with the notation ‘Please return paid freight bill as 
part payment.” On November 21, respondent received from A & A 
Tomato Company the paid freight bill in the amount of $482.06 
and a check for $2,280.44, the balance of the purchase price. Re- 
spondent claims that it is entitled to brokerage of $32.50, which 
leaves a net sum of $2,247.94, 
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Complainant’s position that the amount due from respondent 
is $2,304.71, arises from the fact that on or about November 7, 
1955, Cutler Fruit Co., Inc., sent to respondent an invoice in the 
amount of $2,304.71 with the stamped notation “This bill is sold 
to and is payable only to Produce Clearings.” The claim assigned 
by Cutler Fruit Co., Inc., to complainant was based on that invoice. 
During the investigation of the informal complaint, Howard 
Rogers, Manager of the Cutler Fruit Co., Inc., was questioned con- 
cerning this invoice. He stated that prices on the invoice repre- 
sented his estimate of the market value of the shipment. He did 
not deny respondent’s statements with respect to the facts of the 
subsequent sale to A & A Tomato Company. It is concluded that 
respondent did not purchase the tomatoes but negotiated the sale 
thereof by Cutler Fruit Co., Inc., to A & A Tomato Company, and 
that the amount due and owing by respondent is $2,247.94. 


Although respondent admits liability in the amount of $2,247.94, 
it states that it has not paid complainant, or anyone else, because 
of the following telegram received from Cal-Bert Shippers, Inc., 
on November 14, 1955: 


“RD 20702 650 TOMATOES WITHHOLD PAYMENT ON 
CAR TO ANYONE BUT CAL BERT SHIPPERS INC ON 
THIS SHIPMENT AS WE ARE SHIPPERS AND OWNERS 
OF THIS CAR AND HAVE NOT BEEN PAID” 


Cal-Bert Shippers, Inc., is not a party to this proceeding and 
the basis of its claim against respondent does not appear. Never- 
theless, it is clear that Cal-Bert Shippers, Inc., has no right of 
action against respondent in connection with the shipment. When 
Cal-Bert Shippers, Inc., unconditionally sold the tomatoes to 
Cutler Fruit Co., Inc., title to the tomatoes passed to Cutler Fruit 
Co., Ine., and when Cutler Fruit Co., Inc., unconditionally sold 
the tomatoes, through respondent, to A & A Tomato Company, the 
title passed to this latter company. Cal-Bert Shippers, Inc., re- 
tained only a right of action against Cutler Fruit Co., Inc., for the 
purchase price agreed upon in their contract. This amount has not 
been paid by Cutler Fruit Co., Inc. 

The right or chose in action by Cutler Fruit Co., Inc., against 
respondent in connection with the tomatoes was sold and assigned 
to complainant for a valuable consideration. Complainant states 
that the assignment was in accordance with the provisions of 
sections 3017 and 3029, inclusive, of the Civil Code of California, 
and notice of assignment was executed by complainant and Cutler 
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Fruit Co., Inc., and recorded in the office of the County Recorder, 
Tulare County, California, on March 3, 1953. Attached to the 
formal complaint are copies of the original assignment agreement 
dated February 17, 1953, the notice of assignment, and the re- 
corder’s certificate. It is well established that a claim for repara- 
tion is assignable. Spiller v. Atchison, T. & S. F. Ry. Co., 253 U.S. 
117 (1920); Simon Siegel Co. v. Western Fruit Growers, Inc., 
6 A.D. 952. The amount recoverable by the assignee is limited, 


however, to that which could have been recovered by the assignor. | 


Respondent’s failure to pay to complainant the net amount of 
$2,247.94, is in violation of section 2 of the act. Complainant 
should be awarded reparation in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,247.94, with interest thereon at 
the rate of 5 percent per annum from December 1, 1955, until paid. 


Copies hereof shall be served upon the parties. 


(No. 4904) 


THEEL PRODUCE, INC. v. CHARLES ARMUSIK, d/b/a CHARLIE’S 
PRODUCE OR CHARLES ARMUSIK AND NATHAN ROSENBAUM, d/b/a 
CHARLIE’S PRoDUCE. PACA Docket No. 6688. Decided December 
31, 1956. 


Failure to Pay—Default 


Complainant has failed to prove that Nathan Rosebaum was a partner with 
Charles Armusik doing business as Charlie’s Produce. The complaint 
against the partnership is dismissed. The failure of Charles Armusik 
to file an answer to the complaint constitutes an admission of the facts 
alleged, and this respondent is ordered to pay complainant the amount 
in controversy. . 


Complainant, pro se. Respondent Nathan Rosenbaum, pro se. Mr. A. D. Me- 
Collum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 15, 1955. The 
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formal complaint was filed on November 28, 1955. Complainant 
seeks an award of reparation in the amount of $563.90, which is 
alleged to be due in connection with the purchase of one truckload 
of peaches by one or the other of respondents from complainant 
in August 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on December 15, 1955. On that 
same date, a copy of the report of investigation and a copy of the 
formal complaint were served upon Charles Armusik. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon Nathan Rosenbaum on February 21, 1956. 


At the time of service of the formal complaint Charles Armusik 
and Nathan Rosenbaum were each notified in writing that an 
answer should be filed within 20 days after service and that, in 
accordance with section 47.8(c) of the rules of practice, failure 
to file an answer would constitute a waiver of oral hearing and 
an admission of the facts alleged in the complaint. Notwithstand- 
ing such notice, Charles Armusik has not filed an answer. Nathan 
Rosenbaum filed an answer in which he alleged, in effect, that he 
was not a partner with Charles Armusik in doing business as 
Charlie’s Produce but was merely an employee of Charles Armu- 
sik, an individual doing business as Charlie’s Produce. Since 
neither complainant nor Nathan Rosenbaum has requested an 
oral hearing, the shortened method of procedure was followed as 
to these two parties in accordance with section 47.20 of the rules 
of practice. Pursuant to such procedure, complainant requested 
that its verified complaint and exhibits be considered as its open- 
ing statement. Nathan Rosenbaum did not file an answering 
statement and complainant did not file a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Theel Produce, Inc., is a corporation whose 
address is North Delsea Drive, Glassboro, New Jersey. 


2. Respondent, Charles Armusik, is an individual doing busi- 
ness as Charlie’s Produce, whose address is 854 North Washington 
Street, Wilkes-Barre, Pennsylvania. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. At the time of the transaction involved herein, Nathan 
Rosenbaum was an employee of Charles Armusik, an individual 
doing business as Charlie’s Produce. At that time there was no 











1368 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 15 A.D. 1366 


partnership composed of Charles Armusik and Nathan Rosen- 
baum, doing business as Charlie’s Produce. 


4. On August 21, 1955, in the course of interstate commerce, 
Charles Armusik, doing business as Charlie’s Produce through his 
employee Nathan Rosenbaum, purchased from complainant 275 
¥-bushel baskets of peaches, consisting of 84 baskets, size 214 
inches, at $1.85 per basket, 190 baskets, size 2 inches at $2 per 
basket, and 1 basket, size 1-34 inches, for one dollar, plus $27.50 
brokerage, or a total of $563.90 f.o.b. loading point in the State 
of New Jersey. 


5. Peaches meeting the specifications of the foregoing contract 
were delivered by complainant to a truck owned by respondent, 
Charles Armusik, doing business as Charlie’s Produce, at loading 
point in the State of New Jersey and were thereafter transported 
to this respondent at Wilkes-Barre, Pennsylvania. The truckload 
of peaches was accepted by this respondent. 


6. The purchase price of the truckload of peaches, plus $27.50 
brokerage, is $563.90, no part of which has been paid by Charles 
Armusik or Nathan Rosenbaum to complainant. 


7. The formal complaint was filed on November 28, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


It is alleged in the formal complaint and also stated in a letter 
from the attorney for Charles Armusik that Nathan Rosenbaum 
and Charles Armusik were partners doing business as Charlie’s 
Produce. On the other hand, Nathan Rosenbaum alleged in his 
answer that he was only an employee of Charles Armusik for 
several weeks. He further alleged that Charlie’s Produce had 
been doing business several months before he began working 
there. The report of investigation contains a letter dated Septem- 
ber 12, 1955, sent by complainant to the Department which states 
that Charles Armusik was the owner of an automobile and three 
trucks and that the produce bought by Nathan Rosenbaum was 
billed to Charlie’s market and paid for with checks signed by 
Charles Armusik. In the absence of more convincing evidence, 
it is concluded that complainant has failed to sustain the burden 
of proving by a preponderance of the evidence that Nathan Rosen- 
baum was a partner with Charles Armusik doing business as. 
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Charlie’s Produce. Accordingly, the complaint against the alleged 


partnership of Charles Armusik and Nathan Rosenbaum should 
be dismissed. 

The failure of Charles Armusik, an individual doing business 
as Charlie’s Produce, to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c)). The failure of this respondent to pay promptly 
to complainant the amount due in connection with the sale of the 
truckload of peaches is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $563.90, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent, Charles 
Armusik, doing business as Charlie’s Produce, shall pay to com- 
plainant, as reparation, $563.90, with interest thereon at the rate 
of 5 percent per annum from September 1, 1955, until paid. 

The complaint against Charles Armusik and Nathan Rosen- 
baum, a partnership doing business as Charlie’s Produce, is here- 
by dismissed. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4905) 


In re UNITED FRUIT & PRODUCE COMPANY. PACA Docket No. 6481. 
Decided December 31, 1956. 


Repeated and Flagrant Violations—Stipulation—Suspension 
of License 


Respondent failed to comply with its stipulation to cease business for a 
stated period and therefore complainant was released from its agree- 
ment not to file a formal complaint. The violations found, i.e., false 
accountings, underpayment to shippers, etc., were repeated and flagrant 
and respondent’s license under the act is suspended for 90 days. 


Mr, Champe T. Broaddus, for complainant. Mr. Morris A. Shenker, of St. 
Louis, Missouri, for respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed by the Acting Chief, Regulatory 
Branch, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. The complaint alleges that the respondent 
has repeatedly and flagrantly violated section 2 of the act (7 U.S.C. 
499b) in that during the period April 1, 1952, through March 12, 
1954, the respondent rendered false accountings to shippers in 738 
transactions. The complaint also alleges that the respondent 
breached a stipulation dated January 15, 1955, in which it ad- 
mitted the false accountings, agreed to cease all business opera- 
tions for 90 days, and agreed to the institution of proceedings for 
the revocation of its license if it failed to comply with the terms 
of the stipulation. The complaint also recites that Louis Lerner, a 
member of the respondent partnership, was a partner in a firm 
which was found in 1939 to have violated the act by improper 
accounting with the result that the firm’s license under the act 
was suspended for 90 days. 


The respondent filed an answer and a motion to dismiss the 
complaint or to strike certain portions thereof. The respondent 
admits that the accountings referred to in the complaint were 
inaccurate but denies that they were deliberate or willful. Re- 
spondent further admits that it entered into the stipulation of 
January 15, 1955, and that Louis Lerner was a member of a part- 
nership whose license was suspended but, in effect, it denies the F 
remaining allegations of the complaint. The hearing examiner, on | 
June 28, 1955, denied respondent’s motion to dismiss the complaint [ 
or to strike portions thereof. 

A hearing was held September 7, 8, 9, 12, and 13, 1955, in St. 
Louis, Missouri, before John Curry, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture. 
At the hearing, respondent was represented by Morris A. Shenker, 
Bernard J. Mellman and Sidney M. Glazer, Attorneys at Law, St. 
Louis, Missouri. Complainant was represented by Champe T. 
Broaddus, Office of the General Counsel, United States Depart- 
ment of Agriculture. After the hearing, the hearing examiner is- 
sued a report containing proposed findings of fact and conclusions 
and recommending that respondent’s license be revoked. Both 
parties filed exceptions to the hearing examiner’s report. Oral 
argument was held before the Judicial Officer on October 8, 1956. 
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FINDINGS OF FACT 


1. Respondent, United Fruit & Produce Company, is a part- 
nership composed of Abe Fine, Harry Fine, Louis Lerner, and 
Rose Lerner, whose address is 55-57 Produce Row, St. Louis, 
Missouri. Pursuant to the licensing provisions of the Act, license 
No. 148404 was issued to respondent on January 14, 1953. This 
license Was renewed on each anniversary date thereafter and is 
presently in effect. 


2. During the period April 1, 1952, through March 12, 1954, 
the respondent, in 738 separate transactions, deliberately rendered 
false accounting to shippers in connection with shipments of per- 
ishable agricultural commodities in interstate commerce and de- 
liberately withheld from the shippers with respect to such ship- 
ments a total of $37,876.38. Respondent made restitution of the 
amount withheld from each shipper upon request of complainant. 


3. An inspection of the books and records of the respondent 
made by a representative of the Regulatory Branch in November 
1953 disclosed that the respondent had rendered false accountings 
to 22 shippers in connection with 37 separate transactions in inter- 
state commerce over the period June 29, 1952-October 9, 1953, 
involving carloads or partial carloads of perishable fruits or 
vegetables. 


4. As the result of correspondence and conferences between 
representatives of the Regulatory Branch and the respondent, 
T. C. Curry, Chief, Regulatory Branch, sent a letter to the re- 
spondent dated May 3, 1954, setting out requirements to be met 
by the respondent in view of the facts set out in Finding of Fact 
3. One of the stated requirements was that the respondent would 
institute an audit of its sales records relating to consignment and 
joint account shipments during the period April 1, 1952-March 12, 
1954, by competent persons and that the respondent would reim- 
burse shippers for any additional sums found due by the audit in 
addition to those due in the transactions referred to in Finding of 
Fact 3. The letter concludes by stating that after the requirements 
specified are met “. . . Thereafter, and by stipulation, the Regu- 
latory Branch will consider the imposition of such penalty as may 
be deemed fit and proper in the premises, such penalty, to be a 
suspension of your license for a period not to exceed 90 days.” 


5. Thereafter, the respondent caused an independent audit of 
its records to be made as described in the letter referred to in 
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Finding of Fact 4. This audit disclosed 701 instances of false 
accountings during the period April 1, 1952-March 12, 1954, in 
addition to the 37 instances mentioned in Finding of Fact 3, mak- 
ing a total of 738 false accountings during this period. The re 
spondent reimbursed the shippers for the amounts found due. 


6. On January 15, 1955, Louis Lerner, Abe Fine and Harry 
Fine, on behalf of respondent partnership, signed a document f 
entitled “Stipulation” which reads, in part, as follows: 


“5. United Fruit and Produce Company agrees to discon- f 
tinue all operations for a period of ninety days beginning 
February 1, 1955, and to run to and including May 1, 1955, 
during which time neither the firm, nor the individual mem- f 
bers thereof, will engage in the business of a commission } 
merchant, dealer or broker as defined in the Perishable Agri- 
cultural Commodities Act, except that collections may be 
made on outstanding accounts. * * * 


“8. United Fruit and Produce Company further agrees that, 
if any provision of this stipulation is violated by the firm, or 
the individual members thereof, the United States Depart- 
ment of Agriculture may take such action as may be deemed 
necessary to revoke the license of said firm.” 


7. By an agreement of sale dated January 31, 1955, respondent 
allegedly sold and transferred to a corporation, St. Louis United 
Company, Inc., St. Louis, Missouri, respondent’s right, title and 
interest in all merchandise on hand or in transit and all merchan- § 
dise theretofore purchased in joint ventures with S. Albertson © 
Company, Inc., Boston, Massachusetts, and Sam Catanzaro, Chi- | 
cago, Illinois, and not sold. The bulk of this merchandise had — 
been purchased by respondent subsequent to January 19, 1955. 
The merchandise allegedly so purchased by St. Louis United was 
to be listed on a schedule to be prepared by Harvey Eder & Com- 
pany, certified public accountants, Clayton, Missouri, and St. Louis 
United agreed to pay, and respondent agreed to accept as pay- 
ment for such merchandise, the value to be assigned thereto in the 
contemplated schedule. Payment was to be made to respondent by 
St. Louis United as the merchandise was sold by St. Louis United. 


8. The merchandise covered by the alleged agreement of pur- 
chase and sale was listed on a schedule by the accounting firm and 
valued on the basis of its cost to respondent. The merchandise on 
hand was valued at $47,415.25 and the merchandise in transit or 
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purchased on joint account was valued at $103,398.50. Also 
allegedly transferred to St. Louis United and listed on the schedule 
without valuation was respondent’s interest in 16 carloads of 
produce purchased on joint account on which no money had been 
disbursed by the respondent as of January 31, 1955. 








9. St. Louis United Company, Inc., was organized before Feb- 
ruary 1, 1955, but after respondent entered into the agreement of 
January 15, 1955. The officers and incorporators, Louis Millner, 
Edward G. Rubin and Isadore Cohen, were employees of respond- 
ent with long tenure and are presently employed by respondent. 
St. Louis United was organized with a paid-in capital of $6,000 
and it was to have free use of respondent’s premises and equip- 
ment up to May 1, 1955. On January 27, 1955, St. Louis United 
submitted an application for a license under the act but on Febru- 
ary 15, 1955, after the complainant had questioned whether this 
application was filed in good faith, the application was withdrawn. 


















10. On February 2, 1955, a marketing specialist of the Fruit 
and Vegetable Division, Agricultural Marketing Service, upon 
finding a large quantity of produce on the premises allegedly 
leased by St. Louis United from respondent, authorized St. Louis 
United to sell and dispose of this produce in order to prevent it 
from deteriorating although the corporation was not then licensed 
to engage in the business of a commission merchant, dealer or 
broker under the act. St. Louis United sold the fruits and vege- 
tables on hand and also received payment from Sam Catanzaro 
for the produce which he handled on joint account. S. Albertson 
Company, Inc., accounted to respondent who allegedly then cred- 
ited St. Louis United with such amount or issued a check in the 
amount of the particular payment from this joint adventurer. At 
the time of the hearing, St. Louis United had paid respondent all 
but approximately $2,000 of the value assigned to the produce 
allegedly sold to it by respondent on January 31, 1955. 


11. With respect to the items allegedly transferred to St. Louis 
United by the respondent and on which the respondent had dis- 
bursed no money as of January 31, 1955, the respondent paid 
drafts in February 1955 for the produce in connection with five 
transactions. In the case of a shipment of produce from Fort 
Myers Packers, Fort Myers, Florida, to the respondent on a joint 
account basis which was delivered on February 7, 1955, the re- 
spondent paid the shipper on February 10, 1955, one-half of the 
invoice cost. This transaction was not one listed on the schedule 





























1374 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 1 A.D. 1369 


referred to in Finding of Fact 7 nor was it covered by the agree- 
ment of sale described therein. 


12. St. Louis United Company, Inc., was formed and organ- 
ized by respondent for the purpose of continuing operations dur- 
ing the period February 1, 1955, through May 1, 1955, and it was 
utilized by respondent to sell and dispose of produce on hand or 
in transit and produce purchased in joint ventures as of January 
31, 1955. 


18. Louis Lerner was a partner in the firm of Lerner Fruit & 
Produce Co., whose license under the act was suspended by an 
order dated March 17, 1939, because of its failure truly and cor- 
rectly to account in connection with transactions in perishable 
agricultural commodities. On November 4, 1940, a license was re- 
fused to United Fruit and Produce Co., a partnership, by reason 
of Lerner’s association therewith as a copartner. Pursuant to as- 
surances that Louis Lerner would comply strictly with the act, a 
license was issued to the United Fruit & Produce Company. 


CONCLUSIONS 
I 


In its answer to the complaint, respondent admits the 738 false 
accountings alleged in the complaint but denies that these were 
willful or deliberate. However, at the oral hearing in this matter 
Department investigators testified that Edward G. Rubin, re- 
spondent’s office manager and bookkeeper, admitted that he pre- 
pared or helped to prepare the accountings although he knew 
that they were incorrect and that he was acting on the instruc- 
tions of Louis Lerner, a partner in respondent partnership, with 
respect thereto. Although Rubin testified at the hearing and de- 
nied portions of the investigators’ testimony concerning their in- 
terview with him, he did not deny this part of their testimony. 
In addition, Lerner was present and testified at the hearing and 
he also failed to deny that he instructed Rubin to prepare false 
accountings. At the least, underpayment to shippers in many 
separate transactions over an extended period in the total amount 
of approximately $38,000 demonstrates such neglect of the re- 
quirements of the act as to constitute willful violations thereof. 
We conclude that respondent’s willful failures to account truly 
and correctly and to make full payment promptly to shippers in 
the 738 transactions involved herein constitute repeated and flag- 
rant violations of section 2 of the act. In re Michael Scalise, Sr., 
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12 A.D. 1105 (1953) ; In re Ben B. Schwartz & Sons, 8 A.D. 432 
(1949) ; In re Frank Cusumano and John Spatafora, 6 A.D. 219 
(1947). 


II 


The question remains as to what part the stipulation described 
in Finding of Fact 6 should play in the proceeding. Section 47.26 
of the applicable rules of practice provides as follows: 


“Stipulations and consent orders. (a) At any time prior to 
the issuance of the moving paper, the Assistant Adminis- 
trator may enter into a stipulation with the prospective re- 
spondent, whereby the latter admits the material facts and 
agrees to discontinue the acts or practices which are intended 
to be set up as violative of the act. Such stipulations shall be 
admissible as evidence of such acts and practices in any sub- 
sequent proceeding against such person before the Secretary. 


“(b) At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding, the Secretary 
may allow the respondent to consent to an order. Upon a 
record composed of the complaint and the stipulation or 
agreement consenting to the order, the Secretary may enter 
the order consented to by the respondent, which shall have 
the same force and effect as an order made after oral hear- 
ing.” 

The stipulation was an arrangement between the Regulatory 
Branch, Fruit and Vegetable Division, Agricultural Marketing 
Service, and the respondent, No formal complaint had been filed 
against the respondent and, accordingly, the stipulation was not 
a consent order under section 47.26(b) of the rules of practice. 
The arrangement was one whereby the Branch apparently agreed 
to forego the filing of a formal complaint under the terms and 
conditions of the stipulation which called, in part, for the re- 
spondent to cease all operations for the period February 1, 1955, 
to May 1, 1955, and the respondent agreed that the United States 
Department of Agriculture could take such action as might be 
necessary to revoke the respondent’s license if the respondent 
should violate any of the provisions of the stipulation. 


In theory perhaps, we might be able to disregard the stipula- 
tion completely and to order a sanction for the violations of the 
act found without reference to the situation other than such vio- 
lations. We would not want to take such a position, however, and 
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we proceed to consideration of the question as to whether the re- 
spondent breached the stipulation thus leaving the Branch free to 
file the formal complaint herein. 


Ill 


The respondent entered into numerous transactions on and 
after January 20, 1955, which in the normal and usual course of 
business operations could not be consummated prior to February 
1, 1955, the effective date for its agreed-upon cessation of opera- 
tions. It is respondent’s position that its interest in the produce 
involved in these transactions, including its interest in various 
joint account arrangements and the large stock of merchandise 
it had on hand and on track on January 31, 1955, were trans- 
ferred to another firm, 7.e., St. Louis United Company, Inc., as of 
that date. 


In five of the transactions, however, the respondent issued 
checks after February 1, 1955, for the produce involved. In an- 
other transaction, the respondent issued a check for payment of 
the invoice cost of a joint-account shipment, the interest on which 
had not been transferred to St. Louis United on January 31, 1955. 
So that regardless of the bona fides of the so-called transfer of 
interest to St. Louis United on January 31, 1955, the respondent 
did engage in transactions after January 31, 1955, during the 
period in which it had agreed to discontinue “all operations” and 
not to engage in the business of a commission firm, dealer, or 
broker as defined in the act except for collections on outstanding 
accounts. The activities described were those of a dealer and 
would require licensing under the act. Moreover, upon examina- 
tion of the facts and circumstances surrounding the formation 
and operations of St. Louis United, it appears that, looking 
through form to substance and examining the entire transaction, 
St. Louis United was not in fact a legal entity separate and dis- 
tinct from respondent. 


As noted above, respondent entered into numerous transactions 
after January 20, 1955, which it knew or should have known 
could not have been consummated prior to the effective date for 
its cessation of operations. On January 31, 1955, the value of the 
merchandise which it had on hand, had contracted to receive, or 
in which it had an interest, was over $150,000. In fact, respond- 
ent purchased over $5,300 worth of merchandise at auction in St. 
Louis on January 31, 1955, and the stock at respondent’s store 
was above average on February 1, 1955. We are not hereby say- 
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ing that pursuant to the agreement it could not enter into such 
transactions prior to February 1, 1955, but the fact that it con- 
tinued to purchase or contract with respect to large quantities of 
fruits and vegetables immediately prior to its agreed cessation of 
business indicates an intent to continue operations in violation of 
its agreement, especially in view of its request in a letter to com- 
plainant dated January 17, 1955, that the effective date of its 
cessation of operations be delayed until February 15, 1955, be- 
cause of the difficulty of disposing of the merchandise then on 
hand or in transit by February 1 without taking unnecessary 
losses and without incurring unnecessary expenses. Certainly, the 
action of respondent was not reasonably prudent under the cir- 
cumstances. 


St. Louis United was incorporated and organized a few days 
before February 1 and after respondent had entered into the 
stipulation. Cf. EF. Albrecht & Son, Inc. v. Landy, 114 F.2d 202 
(8th Cir. 1940) ; United States v. Milwaukee Refrigerator Transit 
Co., 142 F. 247 (E.D. Wis. 1905). Admittedly, it was the intent of 
the alleged incorporators of such corporation at the time of its 
organization to operate solely during the 90-day period of in- 
activity of respondent partnership. The new corporation was 
allegedly owned and organized by three employees of respondent 
of long tenure who are also presently employed by respondent, 
one of whom is related to a member in respondent partnership. 
At least one of the incorporators worked for respondent with 
respect to payroll reports and correspondence during the period 
January 31, 1955, through May 1, 1955. Respondent’s premises, 
facilities and equipment were to be used and were used rent free 
by the new corporation, and the new firm employed or was to em- 
ploy all respondent’s employees. In short, St. Louis United was to 
operate on respondent’s premises without charge and with re- 
spondent’s personnel during the 90-day period. Respondent’s or- 
ganization and business contacts were to be kept intact during 
the 90-day period by means of the new corporation. 


The credit arrangement between the two companies is even 
more revealing. St. Louis United had a paid-in capital of only 
$6,000 and did not have a license to operate as a commission 
merchant, dealer or broker under the act when respondent al- 
legedly sold to the corporation produce valued at more than 
$150,000. Produce at respondent’s store and on track represented 
$47,415.25, and respondent’s interest in produce purchased on 
joint account to be disposed of by the joint adventurer and which 
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Was assigned a monetary value represented approximately $103,- 
000. Too, the members of respondent partnership and the in- 
corporators of St. Louis United knew or should have known that 
under the circumstances the corporation’s application for a 
license would be questioned and that a license could not be granted 
in time to enable the corporation to handle the large quantity of 
fruits and vegetables that it allegedly purchased from respondent. 
In fact, they knew or should have known that, even in the absence 
of unusual circumstances, St. Louis United could not obtain by 
February 1, 1955, a license that had only been applied for on 
January 27. Yet, respondent would have us believe that it turned 
over merchandise valued in excess of $150,000 to a corporation 
with a paid-in capital of only $6,000, the merchandise to be paid 
for as it was sold by such corporation, when at the time of trans- 
fer the corporation could not legally sell such produce and prob- 
ably would not be able to engage in the produce business until 
after the highly perishable commodities on hand had deteriorated. 
Similarly, it does not seem likely to us that the incorporators of 
St. Louis United, who do not appear to have had any experience 
as entrepreneurs in the produce business, would incur such a 
large debt when they had no immediate prospect of legally dis- 
posing of the perishable merchandise represented thereby. It is 
not credible that two business organizations operating at arm’s 
length would enter into the purchase and sale alleged herein. 


Serious doubt is cast upon the alleged purchase and sale and, 
consequently, upon the separateness of the two companies by the 
agreement or bill of sale and the circumstances surrounding its 
execution. The bill of sale transferring the merchandise to St. 
Louis United is dated January 31, 1955. Respondent’s attorney 
testified that he prepared the document prior to January 31, that 
he delivered copies of it to his client and to the accounting firm 
employed by respondent on January 30 or 31, but that he was 
not present when the bill of sale was signed by the members of 
respondent partnership and the officers of the newly-formed 
corporation. 

Department investigators testified that during an investigation 
and interview on February 14, 1955, Rubin, an incorporator and 
officer of St. Louis United, stated that he was unaware of any 
document transferring produce from the respondent to St. Louis 
United. They also testified that they went thoroughly into the 
question of any such transfer in their investigation and that the 
officers of St. Louis United other than Rubin did not know of 
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any bill of sale covering a transfer. At the hearing Rubin and the 
other officers of St. Louis United denied making such statements 
and denied that the subject was discussed on February 14, 1955, 
with the investigators. The investigators’ testimony is more 
credible. Their investigation was made for the purpose of ascer- 
taining whether the respondent was complying with its agree- 
ment and the facts surrounding St. Louis United’s application for 
a license. That they would not ask the question they testified to 
would be incredible. In fact since the investigation concerned in 
part St. Louis United’s application for a license, it would be 
logical that the officers of St. Louis United would themselves 
bring up the matter of the transfer of produce from the respon- 
dent. Too, the investigators testified from notes while Rubin and 
the other officers of St. Louis United testified from memory. It 
seems to us that the bill of sale was not executed until after the 
investigation of February 14, 1955. This in itself would con- 
stitute a breach of the stipulation even if St. Louis United had an 
existence separate and apart from the respondent. 


Additional doubt is cast upon the relationship between re- 
spondent and the new corporation by the terms of the bill of 
sale. The document provided that the new corporation would 
purchase all merchandise on hand and in transit and all rights, 
title and interest to merchandise purchased by respondent in 
joint ventures but not sold by the joint adventurer by January 31, 
1955, that the merchandise so purchased would be listed on a 
schedule to be prepared by a designated firm of accountants, and 
that the corporation was to pay and respondent to accept payment 
on the basis of the amount listed in such schedule. It is significant 
that, in assigning values to the merchandise allegedly so pur- 
chased, the accountant apparently used the cost of the commodities 
to respondent. Possible decline or increase in the market price of 
the merchandise or deterioration in condition of the perishable 
produce was not a factor or consideration in determining value. 
This does not appear to us to represent a bona fide purchase and 
sale of produce by people dealing at arm’s length and for this 
additional reason it seems unlikely that St. Louis United actually 
purchased the merchandise involved or was more than the alter 
ego of respondent in this transaction. 


Also of significance is an unsigned memorandum dated February 
10, 1955, from respondent to S. Albertson Company, Inc., Boston, 
Massachusetts, a joint adventurer with respondent on several 
carlots of merchandise. Respondent’s interest in such merchandise 
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was allegedly transferred to St. Louis United by the bill of sale 
of January 31, 1955. Yet, we find in the memorandum of February 
10, 1955, the statement “We appreciate you handling these cars 
for our mutual joint account, but Mr. Lerner feels he is still a 
partner, win, lose or draw, and we would like to have memo in- 
voices for our office records.” A Department investigator testified 
that Mrs. Farmer, respondent’s traffic manager, told him that the 
memorandum of February 10 was written by her at the direction 
of Lerner. Mrs. Farmer testified and admitted that the word 
“We” contained in the memorandum of February 10 referred to 
the respondent, but further testified that she wrote this letter to 
Albertson on her own accord although she was not authorized 
to do so. Louis Lerner testified that Mrs. Farmer was not au- 
thorized or requested to write this letter. It does not seem likely 
that respondent’s traffic manager would write this memorandum 
on her own initiative but even if she did, it revealingly discloses 
her understanding of the actualities of the situation. Respondent’s 
continued concern after January 31, 1955, with the produce al- 
legedly sold to St. Louis United is shown further by payments of 
drafts thereon and in one instance by submission of a corrected 
accounting to a joint adventurer with respect to a carload of 
produce in which it ostensibly no longer had any interest. 


Respondent contends in its brief that the “St. Louis United 
Company was a completely independent organization, formed by 
three of respondent’s employees for the purpose of attempting 
to procure a license for themselves in order that they and other 
employees of the respondent company, who were of necessity 
discharged by reason of the ninety-day suspension, might be able 
to earn a livelihood.’”’ Elsewhere, respondent states that St. Louis 
United was organized by the labor union which represents pro- 
duce employees and the record contains a telegram from an official 
of such union urging the Department to issue a license to St. Louis 
United to avoid the hardship of unemployment that some of its 
members might otherwise suffer. Yet, during the investigation 
conducted by the Department on February 14-15, 1955, with re- 
spect, in part, to St. Louis United’s application for a license, the 
officers of the newly-formed corporation made no mention of any 
participation or assistance by the union in its formation or opera- 
tion and stated that the company was formed to make a profit for 
themselves. We must conclude that these conflicting versions 
further illustrate the lack of bona fides in the creation of St. Louis 
United. Cf. National Labor Relations Board v. E. C. Brown Co., 
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184 F.2d 829 (2d Cir. 1950); E. Albrecht & Son, Inc. v. Landy, 
supra; United States v. Milwaukee Refrigerator Transit Co., 
supra. The fact that separate books and records were maintained 
by St. Louis United and that respondent allegedly did not make 
any profit or sustain any loss with respect to the produce osten- 
sibly transferred on January 31 does not alter this conclusion. 


In view of respondent’s buying activities prior to February 1 
and other matters set forth above, we conclude that respondent 
intended to continue operations after January 31, 1955, in the 
guise of the new corporation. St. Louis United seems to have been, 
at the least, the respondent’s answer to the refusal of complainant 
to delay the effective date for the cessation of operations to Febru- 
ary 15 as requested by the respondent. 

We conclude, therefore, that by virtue of the activities of the 
respondent in its own name and through the use of St. Louis 
United, the respondent failed to comply with its stipulation to 
cease business from February 1, 1955, to May 1, 1955. 


IV 


Next for consideration is what should be done in this proceeding 
about the respondent’s failure to live up to its agreement. The 
respondent suggests that nothing can be done about it because 
section 47.27(a) of the rules of practice says that a formal com- 
plaint shall be filed if a stipulation has not been entered into 
pursuant to 47.26(a) and such a stipulation had been entered 
into here. 

Section 47.26(a) does not cover the stipulation provisions in 
issue, namely, the agreement to cease business for 90 days and to 
Department action for the revocation of the respondent’s license 
if the stipulation should be breached. Obviously section 47.26 (a) 
covers only stipulations to cease and desist from violations of the 
act (see p. 41, Administrative Procedure in Government Agencies, 
Final Report of the Attorney General’s Committee (1941), Senate 
Document No. 8, 77th Congress, 1st Session). Furthermore, and 
in any event, we do not believe that the respondent is in a position 
to argue that nothing can be done about a violation of a stipula- 
tion when it agreed that such a violation would authorize the 
institution of a formal proceeding. 

Under our practice the separation of prosecuting and adjudica- 
tory functions is complete. The Regulatory Branch is charged 
with the enforcement of the act by delegation from the Secretary. 
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Adjudication is done by a hearing examiner who conducts the 
hearing and makes recommendations and by the Judicial Officer, 
neither of whom has any connection with the investigative or 
prosecuting functions. The violation of the stipulation by the 
respondent left the Regulatory Branch free of its informal com- 


mitment and authorized the institution of proceedings looking to | 


the revocation of the respondent’s license. While the violations of 
the act found are repeated and flagrant and would ordinarily 
warrant revocation, the history of the case is unusual. Although 
done under pressure, the respondent had an independent audit 
made and reimbursed shippers for the amounts found due as a 
result of the audit and the respondent was out of business, even 


under the guise of St. Louis United, for most of the agreed-upon ~ 


90-day period. We conclude that the maximum sanction of re- 
vocation should not be invoked and that the respondent’s license 
should be suspended for 90 days. 


ORDER 





Effective February 1, 1957, any license held by respondent i 


under the act is suspended for a period of 90 days. 
Copies hereof shall be served upon the parties and the facts 
shall be published. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 4906) 


PACA Docket No. 6529. Dismissed December 5, 1956, by Thomas 
J. Flavin, Judicial Officer. 
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Docket No. 6475, Dismissal—Discharge in bankruptcy........... 251 
GiupIcl, PETE, & Sons v. JOHN R. HANSEN Co, PACA Docket 
No, 6665. Failure to pay—Default.. nn ceecveccsncnesssennennssnmennmmsennee 121 
GODWIN PropUcCE COMPANY v. HOPKINS FRUIT COMPANY. 
PACA Docket No. 6642, Failure to pay—Defaullt... 0.0.0.0 23 
GOLDBERG, HARRY v. TONY’S MARKET. PACA Docket No. 6770. 
Weel ene 00 DCG anes 680 
GOLDBERG, IRVING, & Sons v. SAM DiGiacomo. PACA Docket 
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TEAR RO IN sas cescsecccinsssecsoSssrebscenescctaes 
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Co. PACA Docket No. 6553. New agreement. ncccccccevcceeenme 972 


MICHAEL-SWANSON-BRADY PRODUCE Co. v. HOFFMANN COTTON 
Co, PACA Docket No. 6554. Terms of contract—Loss on 


I cea 


977 


MICHAEL-SWANSON-BRADY PRODUCE Co. v, HOFFMANN COTTON 
Co. PACA Docket No. 6555. Full protection agreement— 
Dismissal agi ea a se Sr Fs 


MICHAEL-SWANSON-BRADY PRODUCE Co. v. JELLICO GROCERY 
Co. PACA Docket No. 6729. Rejection without reasonable 
COR — EIR ities einpcscetnsetasitanieinneseenicccoeenncninsineneinahcnc 1078 


Monas3H, S. D., Propuce Co. v, JAMES PEARL, PACA Docket 
No. 6683. Consignment—Deficit nner 1250 


Morris, EpwArD L, v. GRAPPEL BROS. AND/OR QUALITY POTATO 
Corp. PACA Docket No. 6675. Failure to pay—Default......0 291 





seeeeeeemmenerene eee: 





Mount, Harotp C., Inc. v. SOUTHERN PropUcE Co. PACA 
Docket No. 6812. Failure to pay—Default..._______-_.-_.. 890 


MurpHy, THOMAS J. v. DOMINICK PerroTT1. PACA Docket 
No. 6718. Failure to pay—Defaulkt..... eiakcucetecnlomcaetictie 


NasH-DECAMP Co. v. MILLER AND CHALONA, INC, PACA 
Docket No. 6792, Failure to pay—Default.... 758 


597 





NATIONAL Propuce Distrisutors, INC. v. MICHAEL-SWANSON- 
Brapy Propuce Co. PACA Docket No. 5949. Dismissal of 
Petition for reconsideration nennneeceeneneneenenenemnenenenes a 62 
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NEUFELD FARMS v. G & G PropuUcE Co, PACA Docket No. 
6442. F.o.b. sale—Suitable shipping condition 


NORTHWESTERN FRUIT CO, v. COOPERATIVE PRODUCERS, INC., 
et al. Failure to fulfill contract—Assignment. 


OAKFIELD & ELBA GROWERS, INC, v. W. R. BEASLEY WHOLESALE 
FRUIT AND PropucE. PACA Docket No, 6632. Failure to pay 
—Reparation 


Paciric Coast Fruit DIstTrisuTorRs, INC. v. CARUSO FRUIT 
DisTRIBuTORS, INc. PACA Docket No. 6165. Rejection with- 
out reasonable cause—Resale—Damages.........avccccccsescserersnnacee - 


PaciFic COAST FRUIT DISTRIBUTORS, INC. v. CARUSO FRUIT 
DistrisuTors, Inc. PACA Docket No. 6165. Dismissal of 
petition for reconsideration 


Paciric Fruit EXCHANGE v, G. F. DoNALD. PACA Docket No. 
6512. Failure to pay—Financial inability. secs 


Paris, KENNETH E. v. WALTER L. Hicks. PACA Docket No. 
6680. Failure to pay—Default. 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. ALL 
States Propuce Co. PACA Docket No. 6752. Failure to 
pay—Default 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v, 
Lewis LEVINE. PACA Docket No. 6641. Failure to pay— 


PIOWATY Fruit Co., INC. v. GEORGE F,. WILKE & Co. PACA 
Docket No. 6319. Breach of warranty—Damages 


PIPPING BROKERAGE Co. v, JOSEPH NOTARIANNI & COMPANY. 
PACA Docket No. 6562. Failure to reimburse brokev............... 


PoLLaAK, Henry A., & Co., INC. v. LA GRUA PRODUCE Co. 
PACA Docket No. 6635. Failure to pay—Evidence.................... 


Pore, J. A. & J. B. v. LEONARD ROSENBERG. PACA Docket No. 
6617. Failure to pay—Defense 


PRODUCE CLEARINGS v. BOULDIN FRUIT Co., INc. PACA Docket 
No. 6775. Assignment—Admission of liability... ccc 


PropUCE CLEARINGS v. MCCUBBINS BROKERAGE Co, PACA 
Docket No. 6776. Assignment—Admission of liability 


RAHLL, EDWARD G, v. THE BALTIMORE PRODUCE Co. PACA 
Docket No. 6783. Failure to pay—Default. 


Page 
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RAND, L. E, COMPANY v. H. G. WHITED AND/oR H. Far & 
Son. PACA Docket No. 6469. Rejection not within reason- 
bile Pei — Fai lunve: Ue, Wai Shaanti ices sesencsccscncseseinscnstnsehcctrcrsernes 





806 






REID AND JOYCE PACKING Co, v. CorLEY & Rowan. PACA 
Docket No. 6649. Failure to pay—Defav] ta ccecceccsseemnee 


144 









REID AND JOYCE PACKING Co. v. G. W. TOUCHSTONE. PACA 
Docket No. 6736. Negligence under transportation contract 
sninnl GER PR emNRI  cssncssssscesnsckcscind ices mnsceororeacinceseaaicoaaa tau 884 





858 






RicHarps, JAcos H., & Son v. C, E. GrumoreE. PACA Docket 
No. 6824. Failure to pay—Defar) tenn ceeseccsssmesseesscesnseemeesneeenm 






RILEY, JACK, & COMPANY v, GEORGE DUBINSKY. PACA Docket 
No. 6728. Failure to pay—Defarl tn eeeccecssncsnsesenmnsmnsenmnenemeesneee 






464 





RILEY, JAcK, & COMPANY v. EASTERN PropUCE Co. PACA 
Docket No. 6609, Purchase after inspection—Agency............... 


















943 Ritrer & LENHOFF v. PHILLIPS PACKING Co. PACA Docket 
No. 6459. Proper party to maintain action—Liability....... 
154 Rosinson, C. H., INc. v. ToMATo SALES Co. PACA Docket 
No. 6648, Failure to pay—Defa] ta ccccccsccssseneneetneersemneennee 486 
Ropison, R. F., MARKETING SERVICE v. HUTTO PRODUCE Co. 
966 PACA Docket No. 6643, Failure to pay—Defaullt...... 2... 74 
RODRIGUES, EDWARD v. RED PAFFILE Propuce Co. PACA Docket 
No. 6818, Failure to pay—Defal tn eccsccsscsssenneeneenmnneenseemmne 945 
60 Roper, C. A., COMPANY v. J. W. LYLE WHOLESALE. PACA 
Docket No. 6633. Failure to pay—Default......cccccccssscessnceenueee 
310 RosENTHAL, NATE. PACA Docket No. 6677, Revocation of 
SER | oT , SRR eee Ree ee ek eel ANE eaten Ronee SL ee 
74 ROSENTHAL, SIDNEY v. S. LiTOWITZ AND Sons, INc. PACA 
Docket No. 6477. Purchase after inspection—Liability............ 
78 RoTusTeIn, H., & Sons v. ALL STATES PropucE Co. PACA 
Docket No, 6753. Complaint not timely filed—Dismissal........... 936 
13 SAWYER & CoMPANY, INC. v. H. RoTHSTEIN & Sons, PACA 
Docket No. 6585. Freight charges—Through rate.........2100: 
: Sawyer, C. W., MARKETING AGENCY v. CLYDE BERRYHILL. 
8 PACA Docket No. 6726. Failure to pay—Default............. 
ScHOENBURG, MILTON v. ROTHSTEIN & Sons. PACA Docket 
2 No. 6597. Reparation limited to amount requested... 







Secarr Fruit Co. v. Capow’s Fruit & Vec. PACA Docket 
No, 6868. Failure to pay—Defarlt. nn enceeessssseesnssnnsseneeemenes 
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Perishable Agricultural Commodities Act, 1930—Continued Page 
SENINI, JOHN L., COMPANY v. BECKER FRUIT & PRODUCE Co. 
PACA Docket No. 6755. Joint account agreement.................. - 1825 
SHapiro, J.. & COMPANY v. H. H. GotpBerc. PACA Docket 
No, 6771. Failure to refund advance—Default......ccccccccccscccsoessee 760 


SHAPIRO, WILLIAM v. VINCENT LACorTE. PACA Docket No. 
6746. Failure to pay—Defarlt. ee neecccmecssceuseseeesmessnesasesseunesemesee 592 


SHAPIRO, WILLIAM v. VICTORY DISTRIBUTING Co, PACA Docket 
No. 6156. Admission of liability—Merchantability.......... . OF 


SHAVER, RoBEerRT, & SON v. JOHN MOON PrRopuUcE Co. PACA 
Docket No, 6464. Rejection without reasonable cause................ 432 | 


SHORELAND FREEZERS, INC. v. Morco Foops Co. PACA Docket 
No. 6829. Failure to pay—Defarltann nn. ecccssccsnesssseneemsesmesnenneemee - 916 


SHORELAND FREEZERS, INC. v. NovICK BROTHERS, PACA 
Docket No. 6608. Failure to pay—Recoupment.....cc.ccccccormon 989 | 


SKALLERUP, PETER N., & COMPANY v. W. R. REED Co. PACA 
Docket No. 6236, Delivered Sale... cec:eccosscscscssssssnsssunessuneeesnsissersseenes —. 49 8 


SMALL, G. E. & Sons v. BECKER FruIT & PropUCcE Co. PACA 
Docket No. 6880. Failure to pay—Default..ececcccncunenane 1168 


SMELTZER ORCHARD COMPANY v. Morco Foops. PACA Docket 
No. 6845, Failure to pay—Default. nn cnesenssnnennsssseneessnennee 1165 


SOUTHEASTERN TOMATO MARKETING CorP. v. DECKARD & BIxBy, 
Inc, PACA Docket No. 6734. Failure to pay—Default..... 570 7 


SOUTHERN VEGETABLE DISTRIBUTORS v. STEIGMAN AND Ep- 
warps. PACA Docket No. 6334. Joint account agreement... 182 


SOUTHLAND PRODUCE Co. v, WHITE House Propuce Co, PACA 





Docket No. 6891. Failure to pay—Default ene _. 1240 | 
STANLEY, H. M. WHOLESALE PRODUCE v. O. R. SHEFFIELD. bE 
PACA Docket No. 6757. Failure to pay—Default........-._ 861 | 
Star FRUIT AND PRODUCE Co, v. DouGLAs PropucE Co. PACA | 
Docket No. 6849. Failure to pay—Default.. 2 acccccmcmemesnesne 995 y 


Storr & Reip v. COMMUNITY PRODUCE Co. PACA Docket No. 
6687. Prejudice by cancellation of deposition—Dismissal.... 403 | 


Storr & Rew v. COMMUNITY PRODUCE Co. PACA Docket No. 


6637. Dismissal of petition for reconsideration ...e:c0c00000-— 516 
STRATBUCKER, HERMAN v. H. C. Mappux. PACA Docket No. 
6819. Failure to pay—Default.. nn eicecccsssmseseemeenmnemeneenee O41 


Srratron, C. L. v. Texas Fruir Co. PACA Docket No. 6689. 
Consignment—Failure tO PAY.rccevcovsccsnssesnescnesssssessnersinssinntsesemeneseee . 1850 
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SUNSHINE PACKING CORPORATION OF PENNSYLVANIA ¥v, LAN- 
SING Foops, Inc, PACA Docket No. 6662. Failure to pay— 


a a ar 


SuUNTOP BRAND, INC. v. ADAMS FrRuIT & IMPORTING Co. PACA 
Docket No. 6510. Terms of contract—Dismissa.......................... 


TaTT, CHAS. P., Fruir Co. v. L. B. WeLpon. PACA Docket 


No. 6864. Failure to pay—Defarlta i ceecsscsscsecemnenneensmncenee ca 
TENNISON, S. A. v. St. BERNARD Fruit Co. PACA Docket No. 
6629, Failure to pay—Default.________________.__...._.... a 
THEEL Propuce, INc, v. CHARLES ARMUSIK. PACA Docket 
No. 6688. Failure to pay—Defara) tan eecnnescceeeneeceeeennetesennee 
Tissits, BENNIE H. v. THOMAS C. RopeRIcK, PACA Docket 
No. 6838. Failure to pay—Defaul tan ncenccneseeenrnemeeeeeen 3 
TOMATO PACKERS CorP, v. L. B. WELDON. PACA Docket No. 
GBIG. Failerve to pocy— Deel ariltnnaannsn a ssssscsieeetseme 


Tucci, Pat, & Bros. v. BECKER Fruit & Propuce Co. PACA 
Docket No. 6848. Failure to pay—Default.ceccccccencenennerne 


UNITED Fruit & Propuce COMPANY. PACA Docket No. 6481. 
Stipulation—Suspension Of Licemse ne eenccccsecencseseveeeeeeecssnssueneeen 5 
UNITED Fruit & PRODUCE COMPANY v. LEWIS D. GOLDSTEIN 
Fruit & Propuce Corp, PACA Docket No. 6183. Failure to 
ain eee: a Vi nsec scncsessctnsncnccesinestngceasendasion 
UNITED Fruit & PropUceE CoMPANY v. LEwIs D. GOLDSTEIN 
Fruit & Propuce Corp. PACA Docket No. 6183. Stay 
I i a a 3 
UNITED Fruit & ProDUCE CoMPANY v. LEwIs D. GOLDSTEIN 
Fruit & Propuce Corp. PACA Docket No. 6183. Dismissal 
GE pebiGicotn: Tor POU GI masini cccescsteisccssimenacnsi es 


VAHLSING, F. H., INc. v. LAGRUA PrRopuUcE Co, PACA Docket 
No, 6625. Failure to pay—Defarr]t a cccccecmeeencmcssemseeemeenemeeee 


VENER, SAMUEL S., COMPANY v. MCCAFFREY Bros. Co. AND/OR 
ZIMMERMAN BROTHERS. PACA Docket No. 6396. New agree- 
Ment—Protection—Dismissal ee neecneecsereseresnmeeesessnesnerinmecenerenenses 


VICTOR PRODUCE v. SAMUEL WEINBERG. PACA Docket No. 
6749. Failure to pay—Def arr). cecceececetsneeneemncesseeeensesinenmnen oi 


ViTRANO, TONY, COMPANY v, IRvING J. OkUN. PACA Docket 
No. 6551. Death of respondent—Dismisgal 2 2..eccocccssoonsnon a 


WALLACE FrRuIT & VEGETABLE Co. v. BECKER FRUIT & PRODUCE 
Co. PACA Docket No. 6846, Failure to pay—Default.............. 
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WARREN, JAMES A. v. TRI-STATE PRODUCE, INC. PACA Docket 
Ny. 6571, Failure to reimburse agent. 297 


WATERMELON DISTRIBUTORS v. RAY KAZMA et al. PACA Docket 
No. 6699. Failure to pay—Default 705 


WAVERLY GROWERS COOPERATIVE v. GRENADA PRODUCE "Co. 
PACA Docket No. 6883. Failure to pay—Default 1170 


WAVERLY GROWERS COOPERATIVE v. MILLER AND CHALONA, INC. 
PACA Docket No, 6799. Failure to pay—Default 872 


WEsco Foops v. JEROME KANTRO Co. PACA Docket No. 6376. 
Rejection with reasonable cause—Payment under protest. 499 


WEsT CoAsT FARMS v. JOHN H. Barr. PACA Docket No, 6841. 
Failure to pay—Default. 


WEstT INDIES FRUIT Co. v. BLACHMAN WHOLESALE FRUITS, 
Inc, PACA Docket No. 6616. Failure to pay—Defaull............. 


WEsT INDIES FRUIT Co, v. FORTUNA BANANA Co. PACA Dock- 
et No. 6659. Failure to pay—Default. 


West INpIEs FrRuIT Co. v. GEORGIA-TENNESSEE PRODUCE CO. 
PACA Docket No. 6335. Failure to pay—Purchase after 
inspection 


WEst INDIES FRUIT Co. v. GEORGIA-TENNESSEE PRODUCE Co. 
PACA Docket No. 6335, Dismissal of petition for re- 
consideration 


WEstTcooTT, W. J., COMPANY v. I. SHREIBER. PACA Docket No. 
6630. Failure to pay—Default 


WHELCHEL PRODUCE COMPANY v. HERMAN ROSENBERG AND/OR 
P. W. COPPERSMITH & Co, PACA Docket No. 6382. Ac- 
ceptance—Elements of set-off for breach of contract. 


Wick & BROTHER v, HARRY GOLDBERG. PACA Docket No. 6618. 
Timely complaint—Loss on resale. 


WILLIAMS, C. S., Co. v. D. F. (MutT) Moses. PACA Docket 
No. 6869. Failure to pay—Default. 


WIYGUL, ROLAND v. TRI-CITIES PRODUCE COMPANY OF BING- 
HAMTON et al. PACA Docket No. 6727, Failure to pay— 
Default 


YOUNGSTOWN GRAPE DISTRIBUTORS v. KRASNOW-WEDNER Co. 
PACA Docket No. 6124. Rejection without reasonable cause 


ZIMMERMAN, FRANK v. CURTIS E. GILMORE. PACA Docket No. 
6823, Failure to pay—Default 
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ZIMMERMAN, S. R. v. BALTIMORE COMMISSION Co. PACA 
Docket No. 6796. Failure to pay—Defaullt......c.ccccceccseccunessemeene 










PACA Docket No. 6226. Failure to establish the existence of 
Sy cecal a ai ie ci ace se 833 







PACA Docket No. 6243. Failure to submit evidence— 
URN 2 nn ar ee er eee 






PACA Docket No, 6268. Rejection with reasonable cause— 
NN a le 












6305. Dismissal—Settlement between 





PACA Docket No. 


PACA Docket No. 6329. Failure to show complainant real 
Weert Te, Tamer —— Bear ian ttn ccccanccreseretrninn 








PACA Docket: No; G29. Stay: Oren incest 






PACA Docket No. 6347. New agreement—Dismissa..................... 






PACA Docket No. 6360, Accord and satisfaction—Dismissal... 


PACA Docket No. 6472. Grade or quality not specified— 
ROIS casas ccna ee cs secip cect sedate cee 






PACA Docket No. 6486. Rejection with reasonable cause— 
MVGRTA IAIN ie es eee werner 






PACA Docket No. 6492. Compliance limited to terms of con- 
eet ER > a es 


PACA Docket No. 








6493. Dismissal—Settlement between 









PACA Docket No, 6496. Failure to establish damages— 
RN iii isc ctu cece celica at lea 






PACA Docket No. 6515. Failure to sustain allegations in 
COON NA—  acssceanieoce abnnScececmeta been 











PACA Docket No. 6519. Dismissal—Settlement between 
IN 5 ces eit emeec ee carpceetergia aes ce teed ered eee 


PACA Docket No. 









6529. Dismissal—Settlement between 










6565. Dismissal—Settlement between 





PACA Docket No. 


PACA Docket No. 6576. Dismissal—Settlement between 
NOONE soc ee es eee ec 


PACA Docket No. 6587. Failure to support allegations in 
COM ei sais cesisasscicrscccteahansseaisccaciss ascension eciod asin 
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PACA Docket No. 6590. Dismissal—Settlement between 
I I Sa ha cE ol eR ss 1288 


PACA Docket No. 6603. Dismissal—Settlement between 
UN snc scsndcnenttiseronspntenaenarn nei 


PACA Docket No, 6621. Dismissal—Settlement between 


SOTA octet csr eg eacemeaenia ani anil aamaain aa 


ienieteiegzn Daan 





PACA Docket No. 6686. Dismissal—Withdrawal of complaint 6516 
PACA Docket No. 6651. Dismissal—Withdrawal of complaint 516 


PACA Docket No. 6655. Dismissal—Settlement between 
SEIS  <.nciminemntinanainaaammesa Tan 


PACA Docket No. 6656. Dismissal—Settlement between 
ENNION.cncucuniiemeinaammmnnneiiammememnmaaenanen ai 


PACA Docket No. 6657. Dismissal—Settlement between 


TO CRON scisienccsasstsnpnmsesvnscoeseereis eeasescliees cb biaiatanenaienneentsencieninotintbine 


338 


PACA Docket No. 6664. Dismissal—Settlement between 
NN cia irsetecersscont assesses ico ee panes aN 1183 


PACA Docket No. 6671. Dismissal—Settlement between 
OG sateen semesters nner cae li 338 


PACA Docket No. 6674. Dismissal—Settlement between 
ROMA ccna sss encore eg ieee oo acsearle 338 


PACA Docket No. 6678. Dismissal—Settlement between 
I a aie 1282 


PACA Docket No. 6758, Dismissal—Withdrawal of complaint 623 


PACA Docket No. 6762. Dismissal—Settlement between 
aay cic cee cance paces easaocsee 1184 


PACA Docket No. 6795. Dismissal—Settlement between 
ARI 8 oe eee h acacia aa 





PACA Docket No. 6802. Dismissal—Settlement between 
INNS asec cose cece peop es cmp soa ct mera 1184 


PACA Docket No. 6804. Dismissal—Settlement between 
ON a acces en werceag een ass ccaec tio 1183 





PACA Docket No. 6858. Dismissal—Withdrawal of complaint.....1100 


; 


PACA Docket No, 6871. Dismissal—Settlement between 
ee i a ia a 1183 


PACA Docket No. 6878. Dismissal—Settlement between 
II, issiescieicecintictmtetiemalitanatliaiatatiia litical Esintbiaiiin diate 1282 
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COURT DECISIONS 


Agricultural Marketing Agreement Act of 1937 


UNITED STATES v. MARYLAND COOPERATIVE MILK PRODUCERS, 
INC., AND MARYLAND AND VIRGINIA MILK PRODUCERS As- 
SOCIATION, INC. 145 F. Supp. 151 (U.S.D.C. D.C. 1956). 
Agricultural cooperative associations—Exemption from 
SIGUE: LOW necessities Be aa ree gg ore 


Commodity Exchange Act 


CoRN PrRopuctTs REFINING COMPANY v. BENSON. 232 F.2d 554 
(2d Cir. 1956), Trading limits—Hedging exemption—Sales 
to wholly-owned subsidiary—Constitutionality 0... 
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Docket No. 
5-2 
6-2 

14-1 
19-1 
21-1 
24-2 
25-3 

27-116 

83-2 
41-35 
41-35 
41-39 
43-2 
43-3 
43-4 
82-1 
82-2 
102-1 
108-1 
361-12 
55 
60 


Page | 
1193; P&S 


767 
1285 
1 
367 
893 
623 
1191 
1294 
6 
339 
378 


897 


355 
897 
623 
623 
1005 
795 
1015 
1101 


898 
205 
85 
89 
541 
535 
625 
663 
21 
208 
813 
898 
387 
548 
1110 
671 
559 


1050 
1121 
380 
381 
1306 
623 


1321 


Act Docket No. 





DOCKET NUMBERS ARRANGED IN CONSECUTIVE ORDER 


1211 
1211 
1532 
1532 
1558 
2087 
2106 
2107 
2108 
2109 
2110 
2120 
2133 
2149 
2150 
2156 
2157 
2159 
2160 
2160 
2160 
2161 
2161 
2161 
2166 
2172 
2173 
2174 
2175 
2176 
2176 
2179 
2180 
2181 
2182 
2183 
2185 
2186 
2189 
2190 
2191 
2193 
2195 
2195 
2196 
2196 
2196 
2198 
2200 
2201 
2202 











Page 
217 
918 — P 
560 

1054 

95 
827 





920 
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217 
918 
560 
054 


827 
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Act Docket No. 


2203 
2204 
2209 
2213 
2214 
2218 
2220 
2223 
2224 
2226 
2228 
2231 
2232 
2234 
2242 
2243 
2244 
5949 
6044 
6044 
6124 
6155 
6156 
6158 
6165 
6165 
6166 
6183 
6183 
6183 
6187 
6207 
6207 


Page 
1056 | PACA 


Act Docket No. 


6315 
6317 
6319 
6329 
6329 
6329 
6334 
6335 
6335 
6342 
6347 
6353 
6360 
6363 
6363 
6368 
6376 
6380 
6382 
6396 
6416 
6420 
6442 


6512 
6515 
6519 


Page 
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388 
310 

51 
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457 
182 
268 
443 
8326 
318 

1831 
277 

1140 

1283 


1091 
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Act Docket No. Page Act Docket No. Page 
eR citctmcineteicncae 1067 | PACA....._...........--.-. 6688 764 
6527 677 6638 892 
6529 1382 6638 955 
6582 729 6640 1129 
6539 1152 6641 60 
6540 238 6642 23 
6541 510 6643 74 
6551 965 6644 233 
6552 968 6645 689 
6553 972 6646 142 
6554 977 6648 486 
6555 983 6649 56 
6558 1245 6650 1336 
6559 725 6651 516 
6562 574 6652 236 
6565 84 6653 196 
6569 616 6654 1263 
6569 752 6655 338 
6571 297 6656 338 
6576 204 6657 338 
6577 294 6658 72 
6577 578 6659 70 
6580 562 6660 244 
6585 693 6662 200 
6587 594 6663 174 
6590 1283 6664 1183 
6597 1172 6665 121 
6608 1004 6666 161 
6605 578 6668 1123 
6608 989 6670 708 
6609 608 6671 338 
6616 128 6672 119 
6617 1243 6673 136 
6618 612 6674 338 
6619 1075 6675 291 
6620 874 6676 1135 
6621 892 6676 1231 
6628 180 6677 441 
6625 188 6678 1282 
6627 58 6680 154 
6628 54 6682 1278 
6629 178 6683 1250 
6630 76 6684 198 
6631 49 6685 194 
6682 858 6686 221 
6633 176 6688 1366 
6635 1178 6689 1350 
6636 516 6690 1161 
6637 403 6692 224 
6637 516 6696 1232 
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Act Docket No. Page Act Docket No. Page 
i 1225|PACA.... 776 1362 
6702 287 6780 1268 
6708 620 6783 742 
6705 462 6784 864 
6706 1147 6785 750 
6710 1275 6786 1330 
6711 414 6787 763 
6715 316 6790 868 
6716 484 6791 870 
6718 597 6792 7158 
6719 508 6795 1282 
6720 438 6796 953 
6722 418 6798 882 
6723 416 6799 872 
6724 497 6802 1184 
6726 412 6804 1183 
6727 156 6810 880 
6728 518 6812 890 
6729 1078 6813 888 
6730 566 6814 844 
6732 506 6816 939 
6733 470 6818 945 
6784 570 6819 941 
poo pit 6823 1065 
6742 584 pe a 
6743 703 
6744 588 6829 951 
6745 590 6833 1220 
6746 592 6834 1096 
6149 590 6838 1089 
6750 586 6839 1097 
6752 966 6840 960 
6758 936 6841 1073 
6754 758 6845 1165 
6755 1325 6846 956 
6757 861 6847 958 
6758 623 6848 962 
6759 685 6849 995 
6761 866 6850 1083 
6762 1184 6858 1100 
6768 701 6859 1085 
6764 682 6859 1184 
6766 699 6859 1278 
6770 680 6864 1087 
6771 760 6867 1822 
6772 687 6868 1181 
6778 740 6869 1257 
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TRADE PRACTICE 
Failure to accept livestock purchased... .ccccc-wvcuessencsneenenennnstinummenennnt 97 


Failure to pay agreed purchase Price.n..cccccnscssensencenmeeeneseenesetsenseenmessamnes 97,1111 

Arann ex: “NI cic ccceccessescnpncennennncteiasesiadaesiatie 900 
TRANSACTIONS 

SN RG ioe 1308, 1311, 1316 
WARRANTY 

iii Ce Ca isin scssaocececctteh ananassae 1111 


WEIGHT LIMITATION 
TOU mR Ci iscisseseisieinsenso-vaccnes init asnnalcpettenenianciiiail 


97 
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WEIGHTS Page 
Failure to weigh livestock accurate ya. ic..cccccesccscsssetsssssesnssssensssensesnesneneeenese 664 
IID pcs Scene ie ae os eal seks Ok ee, 112, 

626, 1204, 1207, 1210 

WORDS AND PHRASES 
NOP re a cancer 638 
ic a sameeren 900 
A a RN a i ceca aerator 





Without justification 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 
DR RemRRM Na ss sce cc eDiets eae cease 452 
Placing shipment on consignment Constitutes... cececsnccscceesssnesessnsseeeees 667 
PETRIE TRS RSE MERTON CCTM CN UMEU IOI sacs cesssnsesenoesissaasssesers ease terse 425 
ACCORD AND SATISFACTION ‘ 
As check in payment was accepted, the claim is extinguished............... 277 
ACCOUNT RENDERED 
Acceptance of a check cannot be construed as an acceptance of an 
Ina I i ag aac nice ee 420 
ACCOUNTING 
TENA EOP VE CTA OIUD ON csi scscsssens scenic pcs stom siren 318 
ANT UA MM CANINE OIG sn a aise deal es Slaiso 182 
ACCOUNTS AND RECORDS 
i em a a scceatasemseslcsseentricinaih etnias socnaiassve 844 
ADMISSION 
NE aN Go a Ss ee 677 
ADVANCE 
MR Wik TRAIN isc csessstssenscescsacrtcnn torah iensnconacebtchanie 300, 
323, 484, 574, 760, 882 
ne RI se ee eee 326 


GE qputre dentin: eon ite: bry eats cnssscnsiistesisees inital 486 





A.D. 


Page 
664 


112, 
1210 


638 
900 
1101 
111 


452 
667 
A425 


277 


120 


a4 


77 
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AGENT Page 
ia alae ON sis a a ate tse cree 476 
Failure of principal to reimburse___.____...... 297, 484, 620 
Failure to remit net proceeds 847 
ir CME WT sac cisccenccrssamsccmsecencte reopen 1250 
aR acsearle emcee 144 
Warnes Tey aren FOr Ti assesses 297 
Weuwree Bienes PCa Lares piety Tigh ns innsecsisesscsecnscsscsvcncscnaesseinenceeseecea 608 

AGREEMENT 
Pentection Gaainat letter ee 977, 983 

ALLOWANCE 
Failure to prove allowance agreement... ...cccccvccscvecenesesesesumucemeesnennsenne 79, 1225 
Pie SRICODIE ee ee ee ee 282, 1123 


AMENDMENT TO COMPLAINT 
PViomred, GEG Te CE. RUN assists re eee 


APPLICANT FOR LICENSE 


MOOT COTES COMMUNE Sie as ee ee 578 
ASSIGNMENT 

OE aeRO ia ca ices ceccrener cesses ese 388, 457, 1358, 1362 
AUTHORITY 

Dre - TASC SATA eee RENIN isn esas nee eegsas lastname 326 
BAGS 


Pnaaeauae: LGU CORY assesses nen neminneneecmaecenenaeen, a 


BANKRUPTCY 
NUN BI a scarce ccc hepsccsasnn sa ce cence See 238, 251 
Institution of bankruptcy proceedings does not bar revocation of 
Vigerise Waders G0 .os ec ho Se ee 874 
BRAND NAME 


Cnet nhs ak 
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BREACH Page 
Gr cc cg a 144, 
729, 1067, 1123, 1134 
I NEG acai se rn ce ee 126, 
810, 397, 425, 1129, 1336 

BROKER 


Proper party complainant where advance of purchase price is made 486 


BROKERAGE 
I aD a a a 1350 


CARLOT PRICE QUOTATIONS 
Should be used instead of street sale quotations... nceececvoecmenemmemenene 40 


CERTIFICATION TO JUDICIAL OFFICER 


RN a 403 
COMMERCE 

ce it ea 719 

DR SS i ea a a 719 

NN ae ee A ee 466 


COMMISSION MERCHANT 


BR OUIOY TABU es TA AMUB IRE TA CUNO isesssesscssscssccscssscecnccestccoarnt ocenemstictntca 744 
COMPLAINT 

Pimentel Eten Tivigs OL eri WON assassins ascension 388 

RTs reenter 0 ag eee 719 
CONCEALMENT 

rN iain tcc te calevdncasanleascbscemetenes 126 
CONSIGNEE 

hse ceca as cache sis hcl cancers 510 
CONTINUANCE 

Motion for denied where evident object was for Celay.....cccsccceccnnesnenes 294 
CONTRACT 

ONIN hla clcekncicesacceilaeahen ali caseainahibcaiamace 712, 1172 


Se al 


ued 


Page 


144, 
1134 


126, 
1336 


486 


350 


40 


403 


719 
19 
66 


ad 


B8 
19 
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CONTRACT—Continued Page 
ON OE asta Sees ci ec lane ae ees 144, 
282, 480, 689, 719, 729, 1067, 1123, 1135 

TRU OG sassicisc ests csoccncseensticessa itera asst etal 490 
Failure to object to memorandum Of Saleeeccccccmeccssscsenessnsemeeennssnmmnnesvee 388, 1147 
aan: te pene WORE OB nisi ice eae 677 
NN cn acces asec cite iad placa ara 693 
Ce I ec sce cre eet 712 
Sr a ea 163 
MN Ts ccaaccc tcl escuela ako ease 1129 
DRI Si TN es tcsccncscssnscssiinensnsaacuaape sap epaiaasaceleceeinsae aa 1234 
BIN ois iceeeee encoun 1234 
rm a eee perenne penises ccagapnameceeaa Tn 
Rae GR Tn eee 947, 1140 
TN ccc ea erswinenceomee 1123 
I MO assist saint aegis esc lian seer ate 432 
Ta I a cicero 977, 983 


CORPORATE ENTITY 





UNM: OE I i eccentrics eran conceal 673 
COUNTERCLAIM 
May be considered timely filed if claim arises from same trans- 
martes Lawak ed: ink: Con einen cessentevnnteipcteieescerrernd 405, 616 
Net: tel Ginter 42, 1225 
Omission of amount due on prior SHIPMENtS iN... eccceoeensnneninenneeninenne 2OB 
DAMAGES 
RRO OE COME ini cccscecseceesmrisstanececbcb iterated cone eeaiemaeues 388, 
719, 847, 1135 
Teeidle G2 Wa a tes 126, 425, 1336 
Claim reduced to avoid oral hearimn gan... ecccecseseewessensmeeseneemennnnennenmnnennene 300 
Coat OL repileiccrriennt: reer Binsin cseesitcsernnocinccrcer 1067, 1097 


CaN ns a a et 32, 616, 847 


sevecsteessenenseveecssensessseoreenesssseccsscsesscenenseanersceecsssaneseceteeseessoeseqannanessecwesesgntasseseeenenererteacneunesteesesnsneeseee 


senscetesecenesseweeeseneessserscsecepscsseesseseessoqnsconeseseneesscenssccesseensseseacetenseneeseeeeenesubesseenseseeeeesssmecenensstscaeeneennenee 
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DAMAGES—Continued 
Effect of failure to prove 
Expenses incurred in prior Proceeding. ...ecccccscvccwcmcsnseuenenetieiensmeesnneienes 729 
Failure to prove 466, 719 
Inspection fee 
Loss of profits 
Measure of 


Nominal 


Value at place of delivery 


Value of boxes. 


DEFECTS 


Failure to advise of inspection recording defects 


DEFENSE 
SRE UNE ceed alan OS SE 
Allowance 
Amount due on prior shipments 
Bankruptcy 


Breach of agreement 


Consignment and not sale transaction... 


Direct shipment 

Financial inability to pay 858, 874, 943 
New agreement 182, 712 
Pennsylvania Statute of Frauds 

RINE RIE a i i a rca oeceecoeac ls A 
errr aa a nT ciclceioietncmes ce 
Suitable shipping condition warranty 

ee acme, ae 
Warranty as to condition and aiaiie Sie Seat acacia See 


DEFICIT ; 
On consignment transaction 1250, 1350 
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DELAY IN DELIVERY 
Due to heavy rains 


DELAY IN RESALE 


TP eRaA SRO AN < NOG ice tneeceetde e eemameeemnnmmneen anes 


DELIVERED SALE 


TORGE CORTE PAREN II NNE cance snssnscnioas ten ecm tapeei soars 


DEPOSITION 
PU T= CANCUN ss sees eee 


DETERIORATION 
Tr a 8 ee ee 
Nai aN caters ae 


Purchase after inspection 


DILATORY TACTICS 


Motion for continuance denied because of. 


DIRECT SHIPMENT 


Defense 


DISCIPLINARY PROCEEDING 


Repeated and flagrant violations 
844, 874, 1152, 1232, 1275, 1369 


DISMISSAL 
Accord and satisfaction 
Agont not. lialble for prizichpal we: errr nasser 144 
Amount of claim equals amount of counterclaim 
Complaint not timely filed 
Compliance limited to terms of contract. 
Death of respondent. 
Deduction justified because of breach of warranty 
Demurrage, icing and switching charges not allowed 
Sana Tani TN not eco ~ —_ 


Pailure to. prove NeGH@ONCG iscsi ee 156 


Failure to prove new agreement. 138, 333 
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DISMISSAL—Continued Page 


Failure to show complainant real party in interest. cecmcmcscnennene 51 


Patare 60 euntein Gaien of reel see, 295 
258, 318, 594, 616, 735, 983, 1091, 1129, 1234, 1245 








Dprcier meets ee ee .282, 682, 705, 1342 
Lack of jurisdiction. 466, 884 
SRE: OE SUCRE NRINT MINN ies eceecsyarnssnscermcsesaeusciciatnaccemnececniainio 947, 1331 
New agreement granted full protection nn nccnncsuesssnsnessnenesneneemesin 405 
SPUR Ai: Tear DURAN cai cnstnsessscnsecen acti 62, 

125, 163, 222, 232, 411, 443, 464, 496, 516, 573, 738, 752, 1135, 1231 
Petition to stay an order pending outcome of another proceeding... 569 
Rejection was with reasonable Cause. nneencscccescssecssesseesseennsesnasenensnannsesnses 63 
Second petition for recomsideratior a eccccccmecssesesenssennesnsnsemessnssnesinnneesee 163 

EVIDENCE 

Admissibility of pleadings and exhibits. eecccecseceessemeenennenennennsnnee 1268 
TA UUIEI OE I issn capcepieetpcn 476 
RU AGN SINE TA I iiss ce eect ee 1172 
Ia nN a necee 138, 1234 


ON sc Merete OO 
Damage due to handling in transit. 





TP teil, ies mii, ems Ta niin neces 
Insufficient to megative Warranm ty ean aan incninccanncncncececceseewsteneeenseeneve 1129 
Nr aici cece enka apace cco a 318, 
420, 972, 1123 
aE AN sca csrrcsnnscrnampromnernaaincicolacanne 126 


Reasonable care and prudence in handling consignment transaction 1091 


EXPENSES 
INN NO ac ces i acerca oes oeenicova enon peaneien 616 
I I occas scenemseomsanieresarg de  necpaiesmiaccinmeccmnimactloostios 719 
Be sip csc ence se cece imc cians 
a alata a 165, 
432, 457, 472 


FACTOR OR COMMISSION MERCHANT 


Proper party to maintain actiom nn nnnncccsssssnsucssennsersnenesnenemunenme 744 


FINANCIAL INABILITY 


I aie accesses ah aca alvin 858, 874, 943 


EET RT 


a A TT a RET UNE, AT OER TTS RMT TTI 





A.D, 


ued 


Page 
51 


190, 
1245 


1342 
, 884 
1331 

405 


62, 
1231 


569 


163 


1268 
476 
L172 
1234 
673 
25 
178 
129 


318, 
123 


126 
091 


616 
719 
129 


65, 
172 


44 


+e ety 


ERIE IRE: Seam, To rE ETE oop 
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F.0.B. SALE Page 
Dima AA ic eisscntccicinpinnssictnirepisctnn neal acta ea 499 
Pe |, ee ee ee eee ee 968 
a RN WO sic ri cer eee ee eae, 1342 
Suitable shipping condition. 25, 

165, 226, 246, 457, 997, 1129, 1268 
Transportation conditions mot MOrMall......cscocseccsneseccssseenecnnresnsesueesneeeneeensemeees 306 

FRAUD 
Wimmera aliens OS Cassis ecsinsiecccitiesteceneiplcmnatasedepaels 126, 323 
Not present when purchase made after inspection a neccccwsemenneenene 443 

FREIGHT CHARGES 
I asp sits sate Saige 40 
Oa Ce Wh Oi aii sce rene 693 

GRADE 
a ea 





Sale on grade basis. 
amer Gee Cee eee 1140 


GRADE OR QUALITY 


ai UREN TN COT ieee scatter aan metas 258 
HEARING 

acerca arcs acces 403 
INSPECTION 

On SN sa once laces 397 

TRE air OU Oe asta eas 457 

Failure to advise of previous imspectior nn. ceccsecsacenssssmseneenemeeeetenmne . 443 

Produce not in suitable shipping COMGitiOM nn eeeecencenmeneenennerenennee 499 


Paniiesas te 2 ee eee ee 
289, 310, 443, 472, 725 


INSPECTION CERTIFICATE 
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INSPECTION CERTIFICATE—Continued Page 
OR GOOEe CIO vrais cctcericrinctinmcnidinnienimlen, tt 
Supported by oral testimony of inspector. - 18386 





INSPECTION EXPENSE 
Int i ace ccc ecmtigetieectacreit 1140 


INTERLOCUTORY APPEALS 
REE 


JOINT ACCOUNT 


PIII ssiciscsmcstco st thon cadicccsece eden ee ie niin ES 2 182 
UN ec iano nce soars 1325 
Assumption of assets and liabilities cette «=—«- TAY 
I OR a ssinccecremssscoreercinrncecnieieacincnisiabiatveie: a 
Beedumibpearepenneant: cL cocmich vera tear eran ensstentemssensenseneimnonsenevnsoen 729 


JOINT VENTURE 
I II ee ee i a a . 826 


JURISDICTION OF SECRETARY 


In I teeta . 1263 
Comntereuam not tery Siete 
SEES SEIN sissssiieirniicnccccnccenminrce eddies Bie 
I I scans iii a ela decan aa teins elope 1225 


SR IN iil escenssitaeniclinincncsicneatiniiiainngipitiaiiinnicanie mae 
Where suit on same subject matter is instituted in a state court... 744 








LIABILITY 
Admission of. a ore ae ee Saas ane 
42, 233, 308, 462, 476, 744, 989, 1225, 1358, 1362 
ee Se 
I OE icici eR Nica paca aria tas Rare icncnaitaae 42 
Limited to portion of shipment accepted nnn ceceenecweemeeweeneeesemeneemen « 


i a Bciciciuniimacineneianiiiianyticinanions a 


LICENSE 
DN MT 








> A.D, 
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163 
1336 
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138 
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225 
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LICENSE—Continued Page 


MURA aii scien ae cal acne,» Aan 


~~ 844, 874, 1152, 1282, 1275 
Sa OI ii ccs snc eects eccescaeae ema caenamoy 
LIMITATION PERIOD 
Pienemann Sik CN TI sco cssssssnncsvsseeccersprtcene cence emacs 
Cm a i NN insincere eas ceessncco 936, 1263 
ee S| 
Filing of complaint stays limitation period for filing counterclaim 
if same transactions are imVvol Ved. .ncecccceceeceeenceeeeemeereneneeeneenenennrn 05, 616 
Informal complaint filed within nnn ennnnnnennnne 165 
Bremer iat Ce Oi econ 
Where petition for reconsideration was not timely filed, a stay 
order was issued to avoid any controversy between parties. 615 


729 


LOSS 

eee ee o> 
MERCHANTABILITY 

errata cece nccercncrerneirncerenrninitciaiadiaeat ciliata 268 
MISREPRESENTATION 


on 


NEGLIGENCE 
i Fi I iiteesicterreceeenccinienrrtnterrarctinnniiincnimmastininniiani a Se 


NEW AGREEMENT 





Admission by failing to answer complaint. -ennmccenenennnnnenenee 200 
Dita inna GCI cisions isin carnations 190, 689 
DR iis esas cicero ences nema .. 1123 
A cise ikon sachs seni ip cceasoastanacae aan. 
Failure to prove........... sss chica deaiasc pie Stestpecli spacing 420 
Protection from loss due to defective Degg i..ancccanecweencectsmnennneeneeneennnene 252 
NOTICE 
Undisclosed principal 847 
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OFFER 
Of less than called for in contract. 


OFFICIAL NOTICE 
Department publications 
Federal inspection certificate 
Price quotations 


PAPER BAGS 
Jurisdiction of Secretary. 


PAYMENT 
Under protest 


PERFORMANCE 
New agreement. 


PLEADINGS AND EXHIBITS 


Of party not present at hearing may not be received in evidence 
ver: Objection: Of GpOmimnm, WOE Gann incccaencennsns ss sis ces seseesemeeeerseresvrseninee 


PRINCIPAL AND AGENT 
Agent not responsible for error of principal 
Where agent for two principals misappropriated funds 


PRIOR ORDER 
RII tt 8 Ne aoe reas ion ae 457, 955, 1331 


PUBLIC INTEREST 
Requires revocation of license... 


PURCHASE 


After inspection. 
289, 310, 472, 608 


With knowledge of condition of produce. 


QUOTATIONS 
Carlot price quotations preferable to street sale quotations 
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REAL PARTY IN INTEREST Page 
Agent acting for undisclosed principal 


Documentary evidence 
Failure to show 


RECONSIDERATION 
Ghats Se Nicene ss 


RECONSIGNED OR ROLLING CAR SHIPMENT 
Suitable shipping condition. 


RECOUPMENT 
Not allowed 


REFUND 


REIMBURSEMENT 
Freight charges 


REJECTION 
WUE GGA CONNIE assis ere 25, 499, 1140 


Without reasonable cause. 
226, 388, 432, 457, 472, 480, 1078, 1147 


REMAND TO HEARING EXAMINER 


To introduce new matters in evidence 


REOPENING 
After default. 
After default denied. 


REPARATION 
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RESALE 


Delay in ....... tical chiaaintcis bite aipinesstininipiseae tis ee eee 425 
Expenses recoverable 


a pease we aemeaentgneaemamimecermiaie aa 
388, 457, 612, 729, 977 


ae ere aa eee ec 
Inn a a 425 


RESALE PRICE 
a i ed 432, 472 


RESPONSIBILITY 
a cas een Seana ae 
a 144 


RETURN OF PRODUCE 
NN I re ea ne ei 612 


By description. 
PN a aa 1147 


SALVAGE VALUE 
a i a a 1245 


SECOND PETITION FOR RECONSIDERATION 


Although not prohibited by rules of practice, the Department is 
not inclined to accept... 


SELECTION OF REMEDIES 
Institution of suit in state court deprives Secretary of jurisdiction 744 
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d PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
‘age SET-OFF 
719 Elements of for breach of COntractiic.e.ccccccccosssscsscccsssnssseuecscnseecuseeesseeseeeneesemesee 452 
501 TNS UN I cscs tener eipistencommpaeeiancn taal 1161 
125 Requirement that set-off be pleaded... eccsccsscssseessmsssesnsmnseuneenennstessenst 
65 
“ SILENCE 
77 i I i ceisisiieea eat aaa ahaa acai 
47 STATUTE OF FRAUDS 
25 Sone nee eee ee eee OOS + + EROS ESS EES ESE EE ES SEED SESS SESS ESS TSSEESSOSSSESEESES ES EEES SS ODREEEEEEES OEE SE EEEESEOE ESSERE ERE ES SESS EEERESEEE EE SESE SESS eeeeereeee 
aa ae a ee 432, 1067 

a eee ee 1067 
72 5 

Pennsylvania 

STATUTE OF LIMITATIONS 

4 Ne sont eee 
4 NN ie a oe 







STIPULATION 
NN reece eee 121, 1369 
I cat Sitesi sae ake appccitention nace a tina iceman 











SUCCESSOR 
Assumption of assets and liabilities. ceseecscsssmessneesmnsesneeneensensenesne 








SUITABLE SHIPPING CONDITION 


TCR Tae chs isa ceneectoecccereenitacs 
a I Cece escatasinsgoetiotiataeeeae 997 
82, 165, 226, 457 








TIME 
Wiis eins OF eek lets GOONIES oes ee 5 











693 








TRADE PRACTICE 
MN, GRIN sienna scenes denerpemesnes aac 










TRANSPORTATION CONTRACT 
Not within jurisdiction of Secretarry....nccneccccccccsssesnnssunesmenamnesesnnteeisini 884 
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TRANSPORTATION SERVICES Page 
Evidence insufficient to negative warranty of suitable shipping 
RUNNIN pi cc sceccescrecs cetaceans cca set race ee ERTS Te ad 1129 
NNO iii src es oe ee 226, 306 


UNDISCLOSED PRINCIPAL 
Agent acting as real party in interest... ccsescssssssssseemsseeessensssseieeunee 847 


UNITED STATES STANDARDS 


VIOLATION OF ACT 


a  easidscasicemeacusencec cea 844 
Patlure to comply with contract.....n.ccssckce staan .282, 499 
eR as a 144, 

236, 719, 882, 1067, 1097 
Failure to keep proper books amd recordS........ccccccoscssscsssesssieesnesismnssemesinnees 844 
Te i rors ee ere eed oe oN 23, 


32, 42, 49, 54, 56, 58, 60, 70, 72, 74, 76, 79, 119, 121, 123, 
136, 142, 154, 161, 165, 174, 176, 178, 180, 182, 188, 194, 
196, 198, 200, 221, 224, 233, 244, 263, 268, 287, 289, 291, 
294, 306, 326, 397, 412, 414, 416, 418, 420, 425, 438, 443, 
448, 452, 462, 470, 476, 490, 497, 506, 508, 513, 562, 564, 
566, 570, 584, 586, 588, 590, 592, 597, 599, 601, 608, 612, 
620, 677, 680, 682, 685, 687, 689, 693, 697, 699, 701, 703, 
705, 708, 712, 725, 729, 740, 742, 744, 750, 753, 756, 758, 
763, 844, 847, 858, 861, 864, 866, 868, 870, 872, 874, 880, 
888, 890, 939, 941, 943, 945, 951, 953, 956, 958, 960, 962, 
966, 972, 989, 995, 997, 1063, 1065, 1073, 1075, 1083, 
1085, 1087, 1089, 1096, 1123, 1135, 1161, 1165, 1168, 
1170, 1172, 1178, 1181, 1220, 1222, 1225, 1240, 1243, 
1250, 1255, 1257, 1260, 1268, 1278, 1322, 1825, 1342, 
1347, 1348, 1350, 1354, 1366. 





Failure to perform duties of COnSi gee... ..cccccsccssssnemsssesasisetsssussintesnseee 510 
Failure to refund advance 236, 
300, 323, 484, 486, 760 

eee Wis I I acne scoestascvcses ersten eceorteone 297, 
484, 574, 977 

Is a I inion a ores ms ansestoroe 126, 323 
Rejection without reasonable Cause... ccccccccscnsemecnnensnenememenennnataasienenes 25, 


165, 226, 246, 388, 432, 457, 472, 480, 1078, 1147 


WA 


we 





D, 


) 
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WARRANTY Page 


IN Pp le PAS Jorn. eo ea a 
"397, “425, 1129, 1336 
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